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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN KARPILOVSKY and JIMMIE
CRIOLLO, JR., individually and on behalf of

all others similarly situated, Case No. 1:17-cv-01307

Plaintiff Hon. Harry D. Leinenweber

V.

ALL WEB LEADS, INC., aDelaware
corporation,

Defendant.

PLAINTIFFS NOTICE OF MOTION AND UNOPPOSED MOTION FOR
PRELIMINARY APPROVAL OF CLASSACTION SETTLEMENT

TO ALL PARTIESAND THEIR COUNSEL OF RECORD:

NOTICE ISHEREBY GIVEN that on Tuesday, April 9, 2019, at 9:00 a.m., in the
Courtroom of the Honorable Harry D. Leinenweber of the Northern District of 1llinois, Eastern
Division, located at Courtroom 1941, Everett McKinley Dirksen United States Courthouse, 219
South Dearborn Street, Chicago, Illinois 60604, Plaintiffs John Karpilovsky and Jimmie Criollo,
Jr. (“Plaintiffs’) on behalf of themselves and all others similarly situated, by and through their
undersigned counsel, request that this Court grant preliminary approval of the parties’ proposed
Settlement Agreement.

The Motion is based on this Notice of Motion and Motion, the Memorandum in Support
incorporated herein, the Settlement Agreement and Release and the exhibits thereto, the

Declaration of Daniel M. Hutchinson, and the Declaration of Dustin M. Mire on Estimated
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Claimant Recovery, the Proposed Order Granting Preliminary Approval of Class Settlement and
Direction of Notice under Rule 23(e), the pleadings and papersfiled in this case, and any oral

argument this Court permits.

Dated: April 5, 2019 Respectfully submitted,

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

By: /s Daniel M. Hutchinson

Daniel M. Hutchinson

(admitted to the N.D. I1l. general bar)
Email: dhutchinson@Ichb.com

275 Battery Street, 29th Floor

San Francisco, CA 94111-3339
Telephone: (415) 956-1000
Facsimile: (415) 956-1008

Jonathan D. Selbin

(admitted to the N.D. IlI. general bar)
Email: jselbin@Ilchb.com

250 Hudson Street, 8th Floor

New York, NY 10013

Telephone: (212) 355-9500
Facsimile: (212) 355-9592

John T. Spragens

Email: jspragens@Ilchb.com

222 2nd Avenue South, Suite 1640
Nashville, TN 37210

Telephone: (615) 313-9000
Facsimile: (615) 313-1973

KOZONIS & KLINGER, LTD.
Gary M. Klinger

4849 N. Milwaukee Ave., Ste. 300
Chicago, Illinois 60630

Phone: 312.283.3814

Fax: 773.496.8617
gklinger@kozonislaw.com

Counsel for Plaintiffs and the Class
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CERTIFICATE OF SERVICE
| hereby certify that on April 5, 2019, a copy of the foregoing was filed electronically.
Notice of thisfiling will be sent by operation of the Court’s electronic filing system to all parties
indicated on the electronic filing receipt. Parties may access this filing through the Court’s

electronic filing system.

/s/ Daniel M. Hutchinson
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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN KARPILOVSKY and JMMIE
CRIOLLO, JR., individually and on behalf of
all others similarly situated, Case No. 1: 17-cv-01307

Plaintiffs, Hon. Harry D. Leinenweber
V.

ALL WEB LEADS, INC., aDelaware
corporation,

Defendant.

PLAINTIFFS MEMORANDUM IN SUPPORT OF UNOPPOSED MOTION FOR
PRELIMINARY APPROVAL OF CLASSACTION SETTLEMENT
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INTRODUCTION

The Telephone Consumer Protection Act (“TCPA”), 47 U.S.C. 8§ 227, prohibits certain
telemarketing calls absent prior express written consent. This case alleges that Defendant All
Web Leads, Inc. (“AWL") violated the TCPA. AWL denies all allegations of wrongdoing.

Recognizing the risks of protracted litigation, the parties mediated the case on two
separate occasions with a respected mediator, the Hon. Wayne R. Andersen (Ret.) of JAMSin
Chicago. Through mediation, the parties reached an agreement—pursuant to the mediator’s
proposal— to request approval of an all-cash, non-reversionary settlement totaling $6.5 million
for the settlement class. In addition, as set forth below, the settlement includes substantial non-
monetary components in the form of injunctive relief and cooperation, which will alow Class
Counsel to investigate other potential violations of the TCPA, including against Settlement Class
Members. Thisisan excellent result, considering the risks, uncertainties, burden, and expense
associated with continued litigation. Pursuant to the parties’ agreement, Plaintiffs now
respectfully request that this Court: (1) conditionally approve the parties settlement asfair,
adequate, reasonable, and within the reasonable range of possible final approval, (2) appoint
Plaintiffs as the class representatives, (3) appoint Plaintiffs counsel as class counsel, (4) approve
the plaintiffs’ proposed notice program, and confirm that it is appropriate notice and that it
satisfies due process and Rule 23 for settlement purposes only, (5) set adate for afinal approval
hearing, (6) set deadlines for members of the Settlement Class to submit claims for
compensation, and to object to or exclude themselves from the settlement, and (7) permit the
parties to submit to the Court non-public financial information in support of the Settlement

under sedl.

1712723.1 -1-
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SUMMARY OF THE SETTLEMENT"

The Settlement’ s details are contained in the Settlement Agreement (“ Agreement,”
“Settlement Agreement,” or “Agr.”) signed by the parties, a copy of which is attached as Exhibit
1. For purposes of preliminary approval, the following summarizes the Agreement’ sterms:

1. The Settlement Class

The Settlement Class is defined as follows:
All persons listed in Exhibit 1,7 which comprises persons within the United States

who received one or more non-emergency telephone calls from All Web Leads,
Inc., or any party acting on its behalf.

Agr. 12.29.3 The Settlement Classis comprised of approximately 534,852 individuals who
received one or more calls from AWL during the Class Period. The “Class Period” is defined as
February 21, 2013, through the date of Preliminary Approval. Id. at 1 2.10. Settlement Class
Memberswill be given Notice by the settlement administrator via email or first class mail, and a
designated settlement website. Id. at 11 8.2-8.3.

2. Limited Fund Settlement

AWL has submitted evidence to Class Counsel to establish the appropriateness of a
limited fund class action under Rule 23(b)(1)(b) of the Federal Rules of Civil Procedure. See
Declaration of Daniel M. Hutchinson attached hereto as Exhibit 2, 11 2, 7 (“Hutchinson Decl.”);

seealsoinfraat 25-27. In particular, AWL has submitted financial information that establishes

! Any undefined capitalized terms shall have the meaning attributed to them in the parties’ Settlement
Agreement, which is being submitted contemporaneously herewith.

2Dueto its size, Exhibit 1 to the Settlement Agreement has been submitted manually to the Court with an
ECF cover page so indicating.

% This proposed class would modify the previously certified class by limiting it to those Class Members
for whom the Class Notice Administrator has records confirming that they received, opened, and read the
class notice issued after this Court certified the larger class on June 25, 2018.

* The parties recommend the appointment of Postlethwaite & Netterville as the settlement administrator.
Id. at 1 2.6.

1712723.1 -2-
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that the total of the aggregated claims and the fund available for satisfying them, set definitely at
their maximums, demonstrate the inadequacy of the fund to pay all claims; and that the whole of
the inadequate fund should therefore be devoted to the overwhelming claims. Id. The Parties
request that the Court permit the parties to submit this financial information to the Court under
sedl.

3. Monetary Relief for Settlement Class Members

The settlement callsfor AWL to create a non-reversionary cash settlement fund of
$6,500,000. Agr. 12.32. Because AWL does not currently possess the financial resources to
pay $6,500,000 now, see Agr. 4.5, AWL will pay the Settlement Fund to the Claims
Administrator according to the following schedule over time:

a $1,500,000, less any amounts paid to the Claims Administrator pursuant to
section 7.3 of the Settlement Agreement, on the Initial Funding Date;

b. $2,000,000 by no later than January 7, 2021;

C. $1,000,000 by no later than January 9, 2023; and

d. $2,000,000 by no later than January 7, 2025.
This structure will allow AWL to fund the Settlement Fund fully without in any way prohibiting
or restricting AWL from continuing to pay operating expenses or its obligations to its lender
group. Agr. 14.5.

The Settlement Fund will be allocated as follows: After the Initial Funding Date, the
Claims Administrator will distribute payments of settlement costs approved by the Court, which
include the costs of notice and claims administration, payment to Class Counsel of their first pro
rata payment of any attorneys fees and expenses that this Court may approve, and any incentive
awards to Class Representatives that this Court may approve. Agr. 1 7.4. With the remaining

funds from the Initial Funding Date, Cash Awards will be distributed equally on apro rata basis

1712723.1 -3-
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to all Settlement Class Members who submit aValid Claim.® Id. Thereafter, following each
subsequent payment by AWL into the Settlement Fund as set forth in (b)-(d) above, the Claims
Administrator will pay to Class Counsel their expenses and the pro rata share of attorneys’ fees
ordered by the Court, reimburse itself for any unreimbursed Settlement Administration costs and
then distribute Cash Awards equally on apro rata basisto all Settlement Class Members who
submit aValid Claim. Id. If any checks remain uncashed after 180 days after the additional
distribution(s), the final uncashed amounts will be paid to Doctors Without Borders, St. Jude
Children’ s Research Hospital, and/or another mutually agreeable non-profit organization
approved by the Court in which the Parties represent that they do not have any financial interest
or otherwise have arelationship that could create any conflict of interest. Id.

Whileit is not possible to predict the precise amount of the Cash Awards until Requests
for Exclusion are received and any undeliverable Notices are returned, Class Counsel
conservatively estimate awards over time totaling at least $70.00 after deductions for Court-
approved attorneys' fees and costs, Court-approved incentive awards to the Plaintiffs, and costs
of notice and claims administration. Seeinfra at 19.

Settlement Class Members will receive direct individual notice of the Settlement 30 days
after an order granting preliminary approval issues. Agr. at 18.1. If Class Members wish to
object to or opt out of the Settlement, they will have 60 calendar days from the Settlement Notice
Date—i.e., 90 days from the Preliminary Approval Order—to do so. Id. at 2.23-2.24.

4. I njunctive Relief and Pr actice Changes

AWL will also ensure that changed business practices remain implemented for the

duration of this Agreement, including foremost changes to the method of obtaining user consent

> A Settlement Class Member may receive additional pro rata distributions arising from checks that were
not cashed within 180 days of issuance.
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on the AWL website www.affordabl eheal th-insurance-plans.org that was the subject of this
Action. Agr. 14.1.

5. Settlement Cooper ation

AWL will provide Class Counsel with information sufficient to investigate potential
violations of the TCPA including against Settlement Class Members. Such information shall
include identification and call and/or lead generation data and sworn written testimony from
AWL, including but not limited to, calling platforms it used to place the calls during the Class
Period. Agr. 14.2.

6. Class Release

In exchange for the benefits allowed under the Settlement, Settlement Class Members
who do not opt out will provide arelease tailored to the practices at issue in this case.
Specificaly, they will release, as to the Released Parties, any and all federal, state, or common
law claims “that arise out of or relate in any way to this Action or the facts that give rise to this
Action.” Agr. 113.1.

7. Class Repr esentative Service Awards

Prior to the Final Approval hearing, the Class Representatives will ask the Court to award
them service awards of $10,000 each in light of the time and effort they have personally invested
in this Action in order to pursue class claims. AWL does not object to such incentive payments.
The Settlement is not contingent on the Court’ s granting of such an award. Agr. 15.2.

8. Attorneys Fees and Costs

Also prior to the Final Approval hearing, Class Counsel will apply to the Court for an
award of attorneys' fees of no more than 35% of the common fund and costs. Aswill be
addressed in Class Counsel’ s motion for attorneys’ fees, Seventh Circuit courts commonly award

even higher percentages of settlement common funds as attorneys' fees, and it is appropriate to
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compensate Class Counsel in this amount here for the work they have performed in litigating this
action. The Settlement is not contingent on Court approval of an award of attorneys' fees or
costs. Agr. 15.1.

9. Settlement Administration

All costs of notice and claims administration will be paid from the Settlement Fund. The
parties agree that Postlethwaite & Netterville will administer the Settlement, subject to Court
approval. Agr. 12.6.

10. Class Notice For Settlement Purposes Only

Within thirty (30) days of entry of the Preliminary Approval Order, the Claims
Administrator will issue the Class Notice viaemail to all Settlement Class Membersin the
Notice Database. Agr. 18.1. For any email Notice for which the Claims Administrator receives
a"“bounce back” or other automated notification that the email was not delivered, the Claims
Administrator will use best efforts to determine the last known address of the Settlement Class
member, as set forth in AWL’ s records, and subject to confirmation or updating as follows: (i)
the Claims Administrator will check each address against the United States Post Office National
Change of Address Database, (ii) for each mailing returned as undeliverable and with no
forwarding address provided, the Claims Administrator will conduct a skip trace search, utilizing
athird-party vendor database such as LexisNexis, using the corresponding tel ephone number in
AWL'’ srecords, and, provided a reasonable match is found showing a new address, update the
address accordingly, (iii) the Claims Administrator will update addresses based on any
forwarding information received from the United States Post Office, and (iv) the Claims
Administrator will update addresses based on verified requests received from personsin the

Settlement Class. The Claims Administrator will promptly re-mail the Notices to the updated
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establish and maintain a Settlement Website. Id. at §8.2. AWL will not oppose to the proposed
notice plan for settlement purposes only.

ARGUMENT

THE SETTLEMENT SHOULD BE APPROVED ASFAIR, REASONABLE, AND
ADEQUATE UNDER RULE 23

As the Seventh Circuit has recognized, federal courts strongly favor and encourage
settlements, particularly in class actions and other complex matters, where the inherent costs,
delays, and risks of continued litigation might otherwise overwhelm any potential benefit the
class could hope to obtain:

It is axiomatic that the federal courts look with great favor upon the voluntary

resolution of litigation through settlement. In the class action context in

particular, there is an overriding public interest in favor of settlement. Settlement

of the complex disputes often involved in class actions minimizes the litigation

expenses of both parties and also reduces the strain such litigation imposes upon
aready scarce judicial resources.

Armstrong v. Bd. of Sch. Dirs. of the City of Milwaukee, 616 F.2d 305, 312-13 (7th Cir. 1980)
(citations and quotations omitted), overruled on other grounds by Felzen v. Andreas, 134 F.3d
873 (7th Cir. 1998); see also Ishy v. Bayh, 75 F.3d 1191, 1196 (7th Cir. 1996) (“Federal courts
naturally favor the settlement of class action litigation.”); 4 Newberg on Class Actions 8§ 11.41
(4th ed. 2002) (citing cases).

Under Rule 23(e) of the Federal Rules of Civil Procedure, a class-action settlement may
be approved if the settlement is “fair, reasonable, and adequate.” Inre AT & T Mobility Wireless
Data Servs. Sales Litig., 270 F.R.D. 330, 345 (N.D. Ill. 2010) . “Approval of aclass action
settlement is atwo-step process.” Inre Northfield Labs., Inc. Sec. Litig., No. 06 C 1493, 2012
WL 366852, at *5 (N.D. Ill. Jan. 31, 2012) citing Inre AT & T Mobility Wireless Data Services
SalesLit'n, 270 F.R.D. at 346 (quoting Armstrong, 616 F.3d at 314). “First, the court holds a

preliminary, pre-notification hearing to consider whether the proposed settlement falls within a
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range that could be approved.” 1d. “If the court preliminarily approves the settlement, the class
members are notified.” 1d.

Rule 23 — and particularly the portions thereof dealing with settlement —was amended in
December 2018. Thefirst step in the amended processis a preliminary fairness determination.
Specifically, counsel submit the proposed terms of settlement to the district court, along with
“information sufficient to enable [the court] to determine whether to give notice of the proposal
totheclass.” Fed. R. Civ. P. 23(e)(1)(A) (2018). Thisis so the Court may make “a preliminary
determination on the fairness, reasonabl eness, and adequacy of the settlement termg[.]” Manual
for Complex Litigation 8§ 21.632 (4th ed. 2004); see also 4 Alba Conte & Herbert B. Newberg,
Newberg on Class Actions, § 11.25 (4th ed. 2002).

The new Rule calls for front-loaded scrutiny of a proposed settlement so that any issues
are identified before notice goes out to the class. The new Fed. R. Civ. P. 23(e) states that
grounds exist for class notice where the parties show that “the court will likely be able to
(i) approve the proposal under Rule 23(e)(2); and (ii) certify the class for purposes of judgment
on the proposal.” Fed. R. Civ. P. 23(e)(1)(B). To that end, where, as here, the proposed
settlement would bind class members, it may only be approved after afinal hearing and afinding
that it isfair, reasonable, and adequate, based on the following factors:

(A)  theclassrepresentatives and class counsel have adequately represented the
class,

(B) theproposal was negotiated at arm’ s length;

(C) therelief provided for the class is adequate, taking into account: (i) the
costs, risks, and delay of trial and appeal; (ii) the effectiveness of any
proposed method of distributing relief to the class, including the method of
processing class-member claims; (iii) the terms of any proposed award of
attorney’ s fees, including timing of payment; and (iv) any agreement
required to be identified under Rule 23(e)(3); and

(D)  theproposal treats class members equitably relative to each other.
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Fed. R. Civ. P. 23(e)(2). If the court preliminarily finds that the settlement is fair, adequate, and
reasonable, it then “direct[s] the preparation of notice of the certification, proposed settlement,
and date of the final fairness hearing.” 1d.; Fed. R. Civ. P. 23(e)(1)(B) (2018).

The second step in the processis afina fairness hearing. Fed. R. Civ. P. (e)(2) (2018);
also Manual for Complex Litigation, 8§ 21.633-34; In re Northfield Labs., Inc. Sec. Litig., No. 06
C 1493, 2012 WL 366852, at *5 (“ Second, the court holds a fairness hearing and considers,
among other things, any objections filed by class members.”). Asexplained below,
consideration of these factors supports preliminary approving the Settlement and issuing notice.

A. The Class Repr esentatives and Class Counsal have Adequately Represented
the Class.

By their very nature, because of the many uncertainties of outcome, difficulties of proof,
and lengthy duration, class actions readily lend themselves to compromise. Indeed, thereisan
“overriding public interest in favor of settlement,” particularly in class actions that have the well-
deserved reputation as being most complex. Inre: Sears, Roebuck & Co. Front-loading Washer
Prod. Liab. Litig., No. 06 C 7023, 2016 WL 772785, at *6 (N.D. Ill. Feb. 29, 2016); Armstrong,
616 F.2d at 313 (“In the class action context in particular, thereis an overriding public interest in
favor of settlement. Settlement of the complex disputes often involved in class actions minimizes
the litigation expenses of both parties and also reduces the strain such litigation imposes upon
already scarce judicial resources.”). This matter is no exception.

Here, the parties entered into the settlement only after both sides were fully apprised of
the facts, risks, and obstacles involved with continued litigation that lasted more than two years.
This class action lawsuit was initiated on February 21, 2017. Dkt. 1. AWL subsequently filed a
motion to dismiss the case arguing primarily that Plaintiff provided his prior express consent to

receive the phone calls at issue when he provided his personal information on AWL’ s health
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insurance website, www.affordabl e-health-insurance-plans.org (the “Website”). Dkt. 12. The

Court denied AWL’s Motion initsentirety. Dkt. 24. The Court held that Plaintiff plausibly
alleged the Website' s consent language, which AWL claimed gave it authorization to place
millions of autodialed calls to class members, was legally unenforceable. See Sullivan v. All Web
Leads, Inc., No. 17-cv-1307, 2017 WL 2378079, at *7 (N.D. Ill. June 1, 2017) (Leinenweber, J.)
(denying motion to dismiss).

Following the Court’ s denial of AWL’s motion to dismiss, Plaintiffs vigorously pursued
discovery from AWL both on the underlying merits and class certification issues. See
Hutchinson Decl. 3. Plaintiffs served interrogatories and document requests and deposed two
Fed. R. Civ. P. 30(b)(6) corporate representatives from AWL. Id. Plaintiffsalso filed two
motions to compel against AWL that were granted in their entirety, culminating in the
production of over 9,000 pages of responsive documents, including AWL’ s call list, (the cell
phone numbers, names and email addresses of each person called) and call data (related data and
documents from AWL’ s databases regarding each person on the cal list). Id.

On December 1, Plaintiffs disclosed the expert reports of Alex Y oung and Jeffrey
Hansen.® Thereafter, Plaintiffs filed their Motion for Class Certification on January 12, 2018.
Dkts. 75-78. AWL opposed the Motion and also sought to exclude the opinions of Plaintiffs
expert witness Alex Young. Dkts. 70, 92. On June 25, 2018, the Court entered its Memorandum
Opinion and Order denying AWL’s motion to exclude Plaintiffs' expert witness and granting
Plaintiffs’ motion for class certification. See Karpilovsky v. All Web Leads, Inc., No. 17 C 1307,

2018 WL 3108884, at *5 (N.D. Ill. June 25, 2018) (Leinenweber, J.).

® Messrs. Y oung's and Hansen' s opinions can be found at Dkts. 76-7, 76-8.
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Following the Court’ s Order, the Court held a status hearing with the parties on July 11,
2018. Dkt. 108. At that hearing, the parties informed the Court they had agreed to a mediation
date with the Hon. Wayne R. Andersen (Ret.) of JAMS in Chicago. Hutchinson Decl., 5. Prior
to the mediation, Plaintiffs and AWL submitted detailed mediation briefs to Judge Andersen,
setting forth thelr respective views on the strengths of their cases. Id. at 6. Inaddition, AWL
provided Plaintiffs with informal discovery regarding its financial health and ability to fund a
settlement. 1d. Although the initial daylong mediation conference did not result in settlement,
the parties continued to exchange correspondence information with each other and the mediator
regarding the possibility of settlement, which resulted in a second daylong mediation on
February 11, 2019. Id. at 118-9. In particular, prior to that second mediation, AWL produced
additional informal discovery regarding AWL'’s finances and ability to fund a settlement. 1d. at
8. AWL then furnished to Plaintiffs counsel updated financial statements, |oan documents and
financial forecaststo allow Plaintiffs counsel to further evaluate the case. 1d.”

After a second day-long meditation, and with the assistance of Judge Andersen, the
parties were able to reach a settlement in principle. Id. at 9-10. Assuch, the parties “have
completed a sufficient amount of discovery to be able to place value on their respective positions
inthiscase.” Inre Capital One Tel. Consumer Prot. Act Litig., 80 F. Supp. 3d 781, 793 (N.D.
[11. 2015) (granting preliminary approval to TCPA class settlement).

In addition, the adequacy of representation requirement is satisfied because Plaintiffs
interests are coextensive with, and not antagonistic to, the interests of the Settlement Class. See
G.M. Sgn, Inc. v. Finish Thompson, Inc., No. 07 C 5953, 2009 U.S. Dist. LEXIS 73869, at *15-

*16 (N.D. Ill. Aug. 20, 2009). Here, the Court has already found that Plaintiffs' claimsare

" Although the financial information AWL produced is highly confidential, AWL has agreed as part of the
settlement process to submit it to the Court under seal.
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aligned with the claims of the other class members. See Karpilovsky, 2018 WL 3108884, at * 7.
They thus have every incentive to vigorously pursue the claims of the class, as they have done to
date by remaining actively involved in this matter since its inception, participating in discovery,
and involving themselves in the settlement process. Further, Plaintiffs are represented by
qualified and competent counsel who have extensive experience and expertise in prosecuting
complex class actions, including TCPA actions. G.M. Sgn, 2009 U.S. Dist. LEXIS 73869, at
*15-*16. Plaintiffs retained the services of law firms with extensive experiencein litigating
consumer class actions, and TCPA actionsin particular. Karpilovsky, 2018 WL 3108884, at * 8.

In a case where experienced counsel represent the class, the Court “is entitled to rely
upon the judgment of the parties’ experienced counsel.” In re Capital One Tel. Consumer Prot.
Act Litig., 80 F. Supp. 3d at 792; Armstrong, 616 F.2d at 315 (“Judges should not substitute their
own judgment as to optimal settlement terms for the judgment of the litigants and their
counsel.”). Here, Plaintiffs’ counsel believe that the parties settlement isfair, reasonable, and
adequate, and in the best interests of the members of the class. Plaintiffs counsel also believes
that the benefits of the parties’ settlement far outweigh the delay and considerable risk of
proceeding to trial.

B. The settlement was negotiated at arm’s-length by vigor ous advocates, and
there has been no fraud or collusion.

“A settlement reached after a supervised mediation receives a presumption of
reasonableness and the absence of collusion.” 2 McLaughlin on Class Actions, § 6:7 (8th ed.
2011); see also Seele v. GE Money Bank, No. 1:08-CIV-1880, 2011 WL 13266350, at *4 (N.D.
l1l. May 17, 2011), report and recommendation adopted, No. 1:08-CIV-1880, 2011 WL

13266498 (N.D. I1l. June 1, 2011) (“the involvement of an experienced mediator is afurther
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protection for the class, preventing potentia collusion™); Wright v. Nationstar Mortage LLC, No.
14 C 10457, 2016 WL 4505169, at *11 (N.D. lll. Aug. 29, 2016) (similar).?

Here, the Settlement Agreement resulted from good faith, arms' -length settlement
negotiations over many months, including two in-person mediation sessions before the
Honorable Wayne Andersen (ret.) of JAMS. Hutchinson Decl., § 6-10. Plaintiffsand AWL
submitted detailed mediation submissions to Judge Andersen setting forth their respective views
asto the strengths of their cases. Id. at § 6. Similarly, a mediation, the parties discussed their
relative views of the law and the facts and potential relief for the Class, at times sharply differing
over both the dollar amount of relief to be provided to the Class and the structure of the
settlement fund itself. Id. at 7. At al times, the settlement negotiations were highly
adversarial, non-collusive, and at arm’slength. Id. at  10. Theinitial daylong mediation
conference did not result in agreement on any issue for settlement. 1d. a § 7. However, the
parties continued to exchange correspondence and information with each other and the mediator
regarding the possibility of settlement, which resulted in a second daylong mediation on
February 11, 2019. Id. at 1 8. At that mediation, after much negotiation but still being unable to
break the logjam, the parties ultimately requested and accepted Judge Andersen’ s settlement
proposal for the resolution of the case and reached a settlement in principle. Id. at § 9.
Accordingly, it is clear that the parties negotiated their settlement at arm’ s-length, and absent any

fraud or collusion. See, e.g., Aranda v. Carribbean Cruise Line,_Inc., No. 12 C 4069, 2017 WL

8 See also D’ Amato v. Deutsche Bank, 236 F.3d 78, 85 (2d Cir. 2001) (“[A] mediator| ] helps to ensure
that the proceedings were free of collusion and undue pressure.”); Johnson v. Brennan, No. 10-4712,
2011 WL 1872405, at *1 (S.D.N.Y. May 17, 2011) (The participation of an experienced mediator
“reinforces that the Settlement Agreement is non-collusive.”); Sandoval v. Tharaldson Emp. Mgmt., Inc.,
No. 08-482, 2010 WL 2486346, at *6 (C.D. Cal. June 15, 2010) (“ The assistance of an experienced
mediator in the settlement process confirms that the settlement is non-collusive.”); Milliron v. T-Mobile
USA, Inc., No. 08-4149, 2009 WL 3345762, at *5 (D.N.J. Sept. 14, 2009) (“[T]he participation of an
independent mediator in settlement negotiation virtualy insures that the negotiations were conducted at
arm’s length and without collusion between the parties.”).
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818854, at *1 (N.D. Ill. Mar. 2, 2017) (granting preliminary approval to TCPA settlement
mediated by the Hon. Wayne Andersen (ret.) of JAMS); Seele, 2011 WL 13266350, at *4
(finding no evidence of fraud or collusion where the settlement was negotiated at arms’ length,
and where the mediation was overseen by an experienced mediator); Wright, 2016 WL 4505169,
at * 11 (finding no evidence of fraud or collusion where the parties participated in two prior
mediations and engaged in lengthy discovery).

C. The Settlement Provides Substantial Relief for the Class.

Plaintiffs’ and their counsel’ s zealous advocacy, the arm’ s-length nature of the
Settlement, the relief afforded under the Agreement, and the equitable treatment to the Class all
support afinding that the Settlement is fair, reasonable, and adequate. As such, and as further

detailed below, the proposal should be preliminarily approved with an order directing that notice

be provided to the Class.
1. Diverse and substantial legal and factual risksweigh in favor of
settlement.

“The most important factor relevant to the fairness of a class action settlement is the first
one listed: the strength of the plaintiffs' case on the merits balanced against the amount offered
in the settlement.” Synfuel Techs, Inc. v. DHL Express (USA), Inc., 463 F.3d 646, 653 (7th Cir.
2006) (internal quotes and citations omitted). Nevertheless, “[b]ecause the essence of settlement
is compromise, courts should not reject a settlement solely because it does not provide a
complete victory to plaintiffs.” Inre AT& T Mobility Wireless Data Servs. Sales Litig., 270
F.R.D. 330, 347 (N.D. Ill. 2010) (citations omitted).

With thisin mind, while Plaintiffs strongly believein their claims, Plaintiffs understand
that Defendant asserts a number of potentially case-dispositive defenses. For example, AWL

contends that it did not place the calls using an ATDS as that term is defined under the TCPA.
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Some other Courtsin TCPA cases have agreed based on the specific factsin those cases. See
e.g. Pozo v. Sellar Recovery Collection Agency, Inc., No. 8:15-CV-929-T-AEP, 2016 WL
7851415, at *3 (M.D. Fla. Sept. 2, 2016). See also Wright, 2016 WL 4505169, at * 10
(approving TCPA settlement where “Plaintiffs would have faced uncertainty surrounding the
definition of an “automatic telephone dialing system” had the case proceeded in litigation™).
AWL further contends it obtained Plaintiffs and Class Members consent to place the calls at
issue. Sullivan, 2017 WL 2378079, at *4 (“prior express consent under the TCPA ‘isan
affirmative defense’”).

AWL also argues that the Plaintiffs would not be able to maintain a certified class. In
particular, AWL asserts that the Class is unascertainable, and that individual issues predominate
over common questions of law and fact. AWL relies on decisions issued by various district
courtsto justify itsreasoning. Further, AWL assertsthat it is not known what proportion of the
calls at issue were actually placed without consent. See Wright, 2016 WL 4505169, at *9 (“This
consent defense would have posed a serious obstacle to class certification, because the defense
would have presented manageability concerns.”).

Plaintiffs dispute every one of these defenses. But it is obvious that their likelihood of
success at trial isfar from certain. “Inlight of the potential difficulties at class certification and
on the merits due to the consent and autodialer issues, the time and extent of protracted litigation,
and the potential of recovering nothing, the relief provided to class membersin the Settlement
Agreement represents a reasonable compromise.” Wright, 2016 WL 4505169, at * 10.

Moreover, Plaintiffs also faced risks unrelated to the merits of their claims. Specifically,
AWL produced to Plaintiffs — and one or more of the parties will produce to the Court under seal

—financial information establishing alimited fund under Rule 23(b)(1) of the Federal Rules of
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Civil Procedure. Thus, Plaintiffs faced the very real prospect that any judgment in this Action
would not be recoverable.

2. The monetary terms of this proposed settlement fall favorably within
therange of prior TCPA class action settlements.

“In most situations, unless the settlement is clearly inadequate, its acceptance and
approval are preferable to lengthy and expensive litigation with uncertain results.” Newberg on
Class Actions, 8 11:50. Thisis, in part, because “the law should favor the settlement of
controversies, and should not discourage settlement by subjecting a person who has
compromised a claim to the hazard of having the settlement proved in a subsequent trial . . . .”
Grady v. de Ville Motor Hotel, Inc., 415 F.2d 449, 451 (10th Cir. 1969). It isalso, in part,
because “[s]ettlement is the offspring of compromise; the question we address is not whether the
final product could be prettier, smarter or snazzier, but whether it is fair, adequate and free from
collusion.” Hanlon v. Chrysler Corp., 150 F.3d 1011, 1027 (9th Cir. 1998); see also Gehrich v.
Chase Bank USA, N.A,, 316 F.R.D. 215, 228 (N.D. Ill. 2016) (“The essential point hereis that
the court should not “reject[ ]” a settlement “ solely because it does not provide a complete
victory to plaintiffs,” for “the essence of settlement is compromise”).

Here, the parties agree to resolve this matter for a settlement fund of $6,500,000, which,
based on prior experience, the proposed Claims Administrator estimates amounts to $70.00 per
class member.® This figure compares well with other TCPA class action settlements that courts,

including the Northern District of 11linois, have approved.®® On top of this, the Settlement

° See the Declaration of Dustin Mire, attached hereto as Exhibit 3.

19 5ee eg., Inre Capital One TCPA Litig., 80 F. Supp. 3d at 790 ($4.31 per class member); Kolinek v.
Walgreen Co., 311 F.R.D. 483, 493 (N.D. Ill. 2015) ($1.20 per class member); Prather v. Wells Fargo
Bank, N.A., et al, No. 1:15-cv-4231, Dkt. No. 35-2 (N.D. Ga. Feb. 22, 2017) ($4.65 per class member);
Crossv. Wells Fargo Bank, N.A., No. 1:15-cv-1270, Dkt. No. 34-1 (N.D. Ga. Aug. 11, 2016) ($4.75 per
class member); Markos v. Wells Fargo Bank, N.A., No. 1:15-cv-1156, Dkt. No. 34-1 (N.D.Ga. June 29,
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Agreement includes substantial non-monetary components, including injunctive relief and
cooperation to assist Class Counsel with investigating potential violations of the TCPA against
Settlement Class Members. See supra at 5-7. In particular, AWL has agreed to change its
business practices and methods of obtaining user consent to ensure that its calling practices
comply withthe TCPA. Seeid.

In addition, the parties acknowledge that a complete victory for Plaintiffs and the Class at
$500 or $1500 per class member, multiplied by the number of calls they received, would
bankrupt AWL and would be near impossible for Plaintiffsto collect.™ AWL has provided
Paintiffs with financial information sufficient to demonstrate that the Settlement Amount is the
maximum amount of money it can afford to pay while continuing to pay operating expenses and
itsobligations to its lender group. See Hutchinson Decl., 2. Yet, despite the existence of a
limited fund, the Settlement providesrelief that exceeds TCPA settlements where no limited
fund existed. See suprafootnote 9. The Settlement maximizes relief to Settlement Class
Members by including multiple payments over time rather than a single lump-sum payment.
That AWL will make payments into the Common Fund over time is consistent with how other
courts have dealt with a defendant’ s financial inability to make alump sum payment in aclass
settlement. See, e.g., Abante Rooter & Plumbing, Inc. v. Birch Communications, Inc., No. 15-cv-
03562, Dkts. 85, 85-1 (N.D. Ga.) (granting preliminary approval to TCPA class settlement
requiring multiple payments over time). For these reasons, the parties’ settlement fallswithin a

range of reasonableness with respect to similar TCPA class action settlements. See, e.g., Wright,

2016) ($4.98 per class member); Wilkins v. HSBC Bank Nevada, N.A., No. 14-190, 2015 WL 890566
(N.D. Ill. Feb. 27, 2015) ($4.41 per class member); Malta v. Fed. Home Loan Mortg. Corp., No. 10-1290,
2013 WL 444619 (S.D. Cal. Feb. 5, 2013) (approximately $4 per class member).

1 As set forth in Exhibit 1 to the Settlement Agreement, the Class comprises more than 500,000 class
members. Assuming only one violation per class member, AWL would owe more than $250 million, and
more than $750 million if the jury found AWL’s violations knowing or willful.
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2016 WL 4505169, at *8 (approving TCPA class settlement where class members received
around $45 and proceeding to trial could bankrupt the defendant leaving the class with nothing);
Wilkins v. HSBC Bank Nev., N.A., 2015 WL 890566, at *7 (N.D. Ill. Feb. 27, 2015) (approving
$93.22 recovery because “a settlement need not provide the plaintiffs atotal victory, especialy
where the plaintiffs have suffered no actual damages and total victory would threaten the
defendant's ability to continue on as a viable entity”).

3. Themethod of providing relief is effective and treats all member s of
the Class fairly.

“[T]he effectiveness of any proposed method of distributing relief to the class, including
the method of processing class-member claims,” is also arelevant factor in determining the
adequacy of relief. Fed. R. Civ. P. 23(e)(2)(C)(ii). The Committee Note to the 2018
amendments to Rule 23(e)(2) says that this factor is intended to encourage courts to evaluate a
proposed claims process “to ensure that it facilitates filing legitimate claims. A claims
processing method should deter or defeat unjustified claims, but the court should be alert to
whether the claims process is unduly demanding.”

This settlement proposes the gold-standard in class member relief: cash payments. Cash
Awards will be distributed equally on a pro rata basis to all Settlement Class Members who
submit aValid Claim. Agr., 14.4. To make aclaim, Settlement Class Members need only
submit by the Claims Deadline avalid and timely online claim form, or paper claim form, or
IVR claim form through the settlement hotline. Id. at 1 9.1. Cash Awards will be sent to all
gualified Settlement Class Members by the Claims Administrator viaU.S. mail starting no later
than thirty (30) calendar days after the Final Approva Order and continuing on arolling basis
through the Final Funding Date. 1d. at  9.2. Accordingly, all Class Members will receive the

same Cash Award over the same period of time.
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For these reasons, the settlement relief is both effective and treats all members of the
Classfairly.

4. The proposed award of attorneys feesisfair and reasonable.

“[T]he terms of any proposed award of attorney’s fees, including timing of payment,” are
also factorsin considering whether the relief provided to the Classin a proposed Settlement is
adequate. Fed. R. Civ. P. 23(c)(2)(C)(iii). Plaintiffs counsel will seek an award of 35%. This
amount falls squarely in line with other approved TCPA class settlements. E.g., Kolinek, 311
F.R.D. at 501 (awarding 36% of net settlement fund in TCPA case); Martin v. JTH Tax, Inc., No.
13-cv-6923, Dkt.85 (N.D. Ill. Sept. 16, 2015) (awarding 38 % of net settlement fund in TCPA
case). Plaintiffs’ counsel achieved an excellent result for the Class after undertaking substantial
risk in prosecuting this action on a pure contingency basis, and they should be fairly
compensated. ™

What’'s more, Plaintiffs’ Counsel will seek their fee award on apro rata basis. This
means, Plaintiffs' counsel will get paid equally just like every Class Member — on arolling basis
asthe money is paid over time into the Common Fund by AWL.

Prior to final approval, Plaintiffs counsel will file a separate motion for award of
attorneys' fees and costs, addressing in detail the facts and law supporting their fee request, and
the anticipated fee request will likewise be stated in the Class Notice. Further, not only isthisan
entirely non-reversionary settlement, but the Settlement ensures that all claims will be validated
prior to the Court’ s fee determination. Thus, because attorneys' feeswill only be paid after the

Court isfully advised of the amount of benefits distributable to valid claimants, the timing

12 Indeed, Plaintiffs’ counsel defeated Defendant’ s Daubert challenge to their expert witness and obtained
an Order granting their hotly contested Motion for Class Certification. See Karpilovsky, 2018 WL
3108884, at * 1.
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concernsraised in the Federal Rules Committee Notes are not applicable here. See Fed. R. Civ.
P. 23 Notes (* Settlement regimes that provide for future payments, for example, may not result
in significant actual payments to class members.... In some cases, it may be appropriate to defer
some portion of the fee award until actual payouts to class members are known.”).

. THE SETTLEMENT CLASSSATISFIESRULE 23.

Asan initial matter, this Court has already found Rule 23’ s requirements satisfied. See
Karpilovsky, 2018 WL 3108884, at *8 (granting Plaintiffs’ motion for class certification). Since
the Settlement Class is comprised entirely of Class Members who received, opened, and read
class notice for that previously-certified class, that determination should remain unchanged.

A. The member s of the class ar e so numerous that joinder of all of them is
impracticable.

Rule 23(a) requires that a class be “so numerous that joinder of al membersis
impracticable.” Fed. R. Civ. P. 23(a)(1). Inthe TCPA context, “[a] class of forty generally
satisfies the numerosity requirement.” See Savanna Group, Inc. v. Trynex, Inc., 2013 WL 66181,
*4 (N.D. Ill. 2013). Here, there are approximately 534,852 class members. See Agr. at Ex. 1.
Joinder, therefore, isimpracticable, and the class thus easily satisfies Rule 23's numerosity
requirement. See, e.g., Karpilovsky, 2018 WL 3108884, at *6; McCabe v. Crawford & Co., 210
F.R.D. 631, 643 (N.D. IlI. 2002).

B. Questions of law and fact are common to the member s of the class.

Commonality is satisfied where common questions are capable of generating “common
answers apt to drive the resolutions of the litigation.” Wal-Mart Sores, Inc. v. Dukes, 131 S. Ct.
2541, 2551 (2011). “[F]or purposes of Rule 23(a)(2) even asingle common question will do.”
Id. at 2556; Carriuolo v. Gen. Motors Co., 823 F.3d 977, 984 (11th Cir. 2016) (same); see also

Cheney v. Cyberguard Corp., 213 F.R.D. 484, 490 (S.D. Fla. 2003) (commonality threshold is
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“not high”). Because, by definition, calling programs are carried out on a mass basis, a proposed
TCPA class often contains common issues of law and fact. See G.M. Sgn, Inc. v. Finish
Thompson, Inc., 2009 WL 2581324, at *4 (N.D. Ill. 2009) (collecting cases).

The sameistrue here under plaintiffs theory of the case. Indeed, this Court has already
found commonality to be satisfied. See Karpilovsky, 2018 WL 3108884, at *6. In particular, all
of the calls at issue for the Class were made: (1) to cell phone numbers (2) obtained by AWL
through the same procedure on the Website—issues of fact capable of proof by evidence
common to every classmember. 1d. Similarly, AWL’s affirmative defense that it called Class
members with their prior express consent is uniquely susceptible to class-wide resolution. 1d.
Similarly, common evidence, permits a classwide merits determination of whether AWL used an
autodialer to contact Class members for telemarketing purposes. Finally, whether AWL’s calls
constitute “willful” or “knowing” violations of the TCPA is alegal issue capable of
determination on a classwide basis.

Given these common issues, Plaintiffs contend they have articulated a*“common nucleus
of operative fact” that links all Class members' claimstogether. See Savanna Group, 2013 WL
66181, at *8; see also Pierrev. Midland Credit Mgmt., Inc., 2017 WL 1427070, at *4 (N.D. Ill.
2017) (Leinenweber, J.) (finding commonality met where determination of the statutory
violation involved a“standard form letter” that applied across all class members).

The proposed Class therefore satisfies commonality.

C. Plaintiffs’ claims aretypical of the claims of the member s of the classthey
r epresent.

“Rule 23(a) further requires that ‘the claims or defenses of the representative parties are

typical of the claims or defenses of the class.”” Spates v. Roadrunner Transporation Sys., Inc.,

2016 WL 7426134, at *2 (N.D. Ill. 2016) (Leinenweber, J.). “A claimistypica if it arises from
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the same event or practice or course of conduct that gives rise to the claims of other class
members and...[the] claims are based on the same legal theory.” 1d. (quoting Oshana v. Coca-
Cola Co., 472 F.3d 506, 513 (7th Cir. 2006)). Put another way, where the defendant engages “in
a standardized course of conduct vis-a-vis the class members, and plaintiffs' aleged injury arises
out of that conduct,” typicality is“generally met.” Hinmanv. M & M Rental Center, 545 F.
Supp. 2d 802, 806-07 (N.D. Ill. 2008) (citing, e.g., Keele v. Wexler, 149 F.3d 589, 594 (7th Cir.
1998)).

Here, plaintiffs contend that the standardized course of conduct consists of (1) AWL
making automated calls to cellular telephones in violation of the TCPA; and (2) AWL requiring
consumers to undergo the same procedure to submit a quote form wherein AWL displayed a
statement below the “Submit” button on its Website that, it contends, constitutes effective prior
express written consent for TCPA purposes. The representative Plaintiffs, just like everyonein
the Class, clicked a button on the Website and received calls on their cellular telephones during
the Class Period. Their claims thus flow from the same conduct that produced the calls and
purported prior express written consent for al the other members of the proposed Class; their
claims are therefore typical of those of the Class. See Karpilovsky, 2018 WL 3108884, at * 7
(finding typicality requirement satisfied).

D. The Rule 23(b)(1)(B) Requirements ar e Satisfied.

Rule 23(b)(1)(B) providesthat a“[a] class action may be maintained if Rule 23(a) is
satisfied and if adjudications with respect to individual class members that, as a practical matter,
would be dispositive of the interests of the other members not parties to the individual
adjudications or would substantially impair or impede their ability to protect their interests.”
Fed. R. Civ. P. 23. “Among the varieties of suit traditionally encompassed by Rule 23(b)(1)(B)

arethose involving a‘limited fund,” in which numerous individual claims against an insufficient
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fund would impair the ability of all members of the class to protect their interests. Sott v.
Capital Fin. Servs., Inc., 277 F.R.D. 316, 326 (N.D. Tex. 2011) quoting Williams v. Nat'l Sec.
Ins. Co., 237 F.R.D. 685, 692 (M.D.Ala.2006) (citing Ortiz v. Fibreboard Corp., 527 U.S. 815,
834, 119 S.Ct. 2295, 144 L .Ed.2d 715 (1999)). In other words, a“limited fund” settlement is
appropriate where there is a definite, limited amount of capital that is available to class members,
and that such afund isinsufficient to cover al clams. Sott, 277 F.R.D. at 326; see also
2 Newberg on Class Actions 8§ 4:16 (5th ed. 2015) (limited fund class actions are those in which
“many litigants have claims against a single asset, and the asset’ s total value is unlikely to satisfy
al theclams”).

The Supreme Court has adopted the following three elements for alimited fund to exist:
(1) the totals of the aggregated liquidated claims and the fund available for satisfying them, set
definitely at their maximums, demonstrate the inadequacy of the fund to pay al claims; (2) the
whole of the inadequate fund is to be devoted to the overwhelming claims; and (3) the claimants
identified by a common theory of recovery are treated equitably among themselves. Ortiz, 527
U.S. at 838-39; see also In re Katrina Canal Breaches Litig., 628 F.3d 185, 193 (5th Cir. 2010).
The purpose of the purpose of the “limited fund” device isto ensure that the classs recovery is
the “best possible arrangement” or the “best that can be provided for class members.” Sott, 277
F.R.D. at 326 citing Ortiz, 527 U.S. at 852, 860.

Here, alimited fund is appropriate. The first two elements are easily satisfied because
AWL has submitted detailed financial information which establishes that the total of the
aggregated claims and the fund available for satisfying them, set definitely at their maximums,
demonstrate the inadequacy of the fund to pay all claims; and that the whole of the inadequate

fund should therefore be devoted to the overwhelming claims. See supra at 13; see also
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Hutchinson Decl, 1112, 8. Indeed, the financial information provided by AWL confirmsthat a
complete victory for Plaintiffs and the Class would bankrupt AWL and would be near impossible
for Plaintiffsto collect. Seeid. Thethird element isalso easily satisfied because, according to
the Settlement Agreement, all Class Members are treated equally in terms of how much money
they will receive and when they will receiveit. See supra at 20-21.

For these reasons, the parties, with the assistance of the Hon. Wayne Andersen,
determined a limited fund settlement pursuant to Rule 23(b)(1)(B) is appropriate under the
circumstances. For the same reasons, this Court should conclude the same. See, eg., Inre
Orthopedic Bone Screw Prod. Liab. Litig., 176 F.R.D. 158, 176 (E.D. Pa. 1997) (limited fund
class action settlement under Rule 23(b)(1)(B) was appropriate where financial information
demonstrated that defendant could not satisfy class claims and was the only device to obtain
relief for class members); Aleemv. Pearce & Durick, No. 1:15-CV-85, 2016 WL 7495843, at *1
(D.N.D. Aug. 24, 2016) (granting approval to class settlement under Rule 23(b)(1)(B) because
“the damages, if proven, would far exceed the funds available’); Sott, 277 F.R.D. at 336
(approving class settlement under Rule 23(b)(1)(B))."

11,  THE PROPOSED NOTICE PLAN SATISFIESTHE REQUIREMENTSOF RULE
23 AND DUE PROCESS REQUIREMENTS.

Under Rule 23(e), a court must “direct notice in a reasonable manner to al class members
who would be bound” by the proposed settlement. Fed. R. Civ. P. 23(e)(1). Rule 23(c)(2)(A)
provides, “[f]or any class certified under Rule 23(b)(1) or (b)(2), the court may direct appropriate

noticeto theclass.” Fed. R. Civ. P. 23(c)(2)(A). Thus, aRule 23(b)(1) class requires only

13 Soe also North American Indemnity Co. v. American Heartland Health Administrators, Inc., No.
1:07CV540LIM-IMS, 2007 WL 4438627 (S.D. Ind. Dec. 13, 2007) (court found recertification as a
limited fund class appropriate because: “(1) The total maximum liquidated claims and the total maximum
fund to satisfy those claims demonstrates inadequacy of the fund; (2) the whole of the inadequate fund
will be devoted to the claims; and (3) the claimants share a common theory of recovery and will be
treated equitably among themselves.”).
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“appropriate notice,” not the best practicable notice under the circumstances. Compare Fed. R.
Civ. P. 23(c)(2)(A) with Fed. R. Civ. P. 23(c)(2)(B).

Plaintiffs propose arobust, multi-part Notice Plan for settlement purposes only. Plaintiffs
know this notice plan will be effective because each member of the Settlement Class aready
received, opened, and read the prior class notice. First, the Claims Administrator will send the
Notice viaemail to the Class Members' email addresses in the Notice Database. For any email
Notice for which the Claims Administrator receives a“bounce back” or other automated
notification that the email was not delivered, the Claims Administrator will use best efforts to
determine the last known address of the Settlement Class member, as set forth in AWL'’ s records,
and subject to confirmation or updating as follows:. (i) the Claims Administrator will check each
address against the United States Post Office National Change of Address Database, (ii) for each
mailing returned as undeliverable and with no forwarding address provided, the Claims
Administrator will conduct a skip trace or “reverse lookup” search', utilizing a third-party
vendor database such as LexisNexis, using the corresponding telephone number in AWL’s
records, and, provided a reasonable match is found showing a new address, update the address
accordingly, (iii) the Claims Administrator will update addresses based on any forwarding
information received from the United States Post Office, and (iv) the Claims Administrator will
update addresses based on verified requests received from persons in the Settlement Class. The

Claims Administrator will promptly re-mail the Notices to the updated addresses provided under

4 A reverse lookup process has been approved by several courts, including courts in this this District. See,
e.g., Birchmeier v. Caribbean Cruise Line, Inc., 302 F.R.D. 240, 248 (N.D. Ill. 2014) (certifying class
where plaintiff used information for reverse lookup); Barani v. Wells Fargo Bank, N.A., 12CV2999-GPC
KSC, 2014 WL 1389329, at *10 (S.D. Cal. Apr. 9, 2014), (approving the use of reverse directory lookup
to identify the best address for each Class Member); Stemple v. QC Holdings, Inc., No. 12-CV-01997-
BASWVG, 2014 WL 4409817, at *10 (S.D. Cdl. Sept. 5, 2014).
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Additionally, the Claims Administrator will set up and maintain the Settlement Website.
Thiswebsite will provide Class Members access to detailed information about the action,
including (i) the operative Complaint (Dkt. 44); (ii) the Settlement Agreement; (iii) the Court’s
Order granting Preliminary Approval to the Settlement; and (iv) contact information for Class
Counsel and the Claims Administrator. Additionally, the website will contain a Long Form
Notice providing information about Class Members' rights and options. Finally, the Claims
Administrator will also create and maintain atelephone line which will provide automated,
interactive voice responses to handle class member inquiries. Thus, Class Members will receive
direct notice through either email or First-Class Mail, and can obtain additional information from
the website, phone line, or by contacting Class Counsel directly.

Courtsin this District and across the country have determined that email isan
inexpensive and appropriate means of delivering notice to a class, particularly with respect to
TCPA class actions under Rule 23(b)(3), which has a more stringent notice requirement than that
of Rule 23(b)(1) in that it demands ‘the best practicable notice’. See, e.g., Watson v. Jimmy
John's, LLC, No. 15 C 6010, 2016 WL 106333, at *1 (N.D. Ill. Jan. 5, 2016) (“it seemsto me
that allowing email notice will facilitate, rather than complicate, the notice process’); Palma v.
Metropcs Wireless, Inc., No. 8:13-CV-698-T-33MAP, 2014 WL 235478, at *2 (M.D. Fla. Jan.
22, 2014) (“A number of courts have determined that email is an inexpensive and appropriate
means of delivering notice of an action to aclass.”); Mohamed v. Off Lease Only, Inc., No. 15-
CV-23352-ClV, 2018 WL 398326, at *2 (S.D. Fla. Jan. 12, 2018) (approving notice to classvia
email in TCPA class action); Family Med. Pharmacy, LLC v. Trxade Grp., Inc., No. CV 15-
0590-KD-B, 2016 WL 6573981, at *9 (S.D. Ala. Nov. 4, 2016) (approving email noticein

TCPA class action); Cullan & Cullan LLC v. M-Qube, Inc., No. 8:13CV 172, 2016 WL 5394684,
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at *7 (D. Neb. Sept. 27, 2016) (approving email notice in TCPA class action settlement); Mendez
v. C-Two Grp., Inc., No. 13-CV-05914-HSG, 2017 WL 2861118, at *4 (N.D. Cal. July 5, 2017)
(same); Inre AT & T Mobility Wireless Data Servs. Sales Tax Litig., 789 F. Supp. 2d 935, 941
(N.D. 111. 2011) (approving notice plan with email component); Suven v. Texas De Brazl
(Tampa) Corp., No. 8:12—cv-1283-T-24TGW, 2013 WL 610651 (M.D. Fla. Feb. 19, 2013)
(approving notice to FLSA class viaemail).™

“[Clommunication through email isthe norm.” Inre Deloitte & Touche, LLP Overtime
Litigation, 2012 WL 340114, at *2 (S.D.N.Y. Jan. 17, 2012) (granting the plaintiffs request to
notify potential opt-ins by email over the defendants' objection, noting that nowadays,
“communication through email isthe norm.”). Indeed, as noted above, the United States
Supreme Court amended Rule 23(c)(2)(B) specificaly to call for email notice: "The notice may
be by one or more of the following: United States mail, electronic means, or other appropriate
means." See https.//www.supremecourt.gov/orders/courtorders/frcvl8 5924.pdf. (emphasis
added). Here, Class Members have already demonstrated a preference to receive information
online because they accessed AWL’s website to purportedly view and compare health insurance
guotes online. See Dkt. 78 at 3-5. Moreover, the Plaintiffs are confident that email notice will
be effective because the Class Action Administrator’ s records confirm that each Settlement Class
Member already received, opened, and read the prior email notice. Nonetheless, for any Class
Members who receive a “bounce back”, the Notice plan ensures those Class Members will

receive First Class mailed notice.

1> See also Phelps v. MC Comme'ns, Inc., No. 2:11-cv—423, 2011 WL 3298414 (D.Nev. Aug. 1, 2011)
(“Email is an efficient, reasonable, and low cost supplemental form of notice, particularly where
Defendants may lack current physical mailing address information for its former employees.”); Czuchaj v.
Conair Corp., No. 13-CV-1901-BEN (RBB), 2016 WL 4130947, at *1 (S.D. Cal. May 13, 2016),
modified, No. 313CV01901BENRBB, 2016 WL 4272374 (S.D. Cal. Aug. 15, 2016) (same); Sull v. YTB
Int'l, Inc., No. 08-CV-0565-NJR-PMF, 2015 WL 13631334, at *7 (S.D. Ill. June 8, 2015) (approving
class notice plan via email).
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Given that the proposed Notice plan is sufficient to satisfy Rule 23(b)(3)’ s heightened
Notice requirements, this Court should find that the Notice plan easily satisfies the requirements
of Rule 23(b)(1)(B), which gives the Court wide latitude in “direct[ing] appropriate notice to the
class” Fed. R. Civ. P. 23(c)(2)(A).

CONCLUSION

Plaintiffs respectfully request that this Court (1) conditionally approve the parties
settlement as fair, adequate, reasonable, and within the reasonable range of possible final
approval, (2) appoint Plaintiffs as the class representatives, (3) appoint Plaintiffs counsel as
class counsel, (4) approve the plaintiffs’ proposed notice program for settlement purposes only,
and confirm that it is appropriate notice and that it satisfies due process and Rule 23, (5) set a
date for afinal approval hearing, (6) set deadlines for members of the settlement class to submit
claims for compensation, and to object to or exclude themselves from the settlement, and (7)
permit the parties to submit to the Court non-public financial information in support of the
Settlement under seal.

Dated: April 5, 2019 Respectfully submitted,

/s/ Daniel M. Hutchinson

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

Daniel M. Hutchinson

Email: dhutchinson@Ilchb.com
275 Battery Street, 29th Floor

San Francisco, CA 94111-3339
Telephone: (415) 956-1000
Facsimile: (415) 956-1008
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LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

Jonathan D. Selbin

Email: jselbin@lchb.com

250 Hudson Street, 8th Floor

New York, NY 10013

Telephone: (212) 355-9500
Facsimile: (212) 355-9592

KOZONIS & KLINGER, LTD.
Gary M. Klinger

4849 N. Milwaukee Ave., Ste. 300
Chicago, Illinois 60630

Phone: 312.283.3814

Fax: 773.496.8617
gklinger@kozonislaw.com

Attorneys for Plaintiffs and the Class
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CERTIFICATE OF SERVICE

| hereby certify that on April 52019, a copy of the foregoing was filed electronically.
Notice of thisfiling will be sent by operation of the Court’ s electronic filing system to all parties
indicated on the electronic filing receipt. Parties may access this filing through the Court’s

electronic filing system.

/s/ Daniel M. Hutchinson

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

Daniel M. Hutchinson

Email: dhutchinson@lchb.com
275 Battery Street, 29th Floor

San Francisco, CA 94111-3339
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SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release (the “Settlement Agreement”) is entered into by
and between plaintiffs John Karpilovsky and Jimmie Criollo, Jr. (together, “Plaintiffs™), for
themselves and the Settlement Class Members (as defined below), on the one hand, and, on the
other hand, All Web Leads, Inc. (“AWL”). Plaintiffs and AWL are referred to collectively in this
Settlement Agreement as the “Parties.”

L RECITALS

1.1 On February 21, 2017, plaintiff William Sullivan filed a class action complaint in
the Northern District of Illinois against AWL captioned Sullivan v. All Web Leads, Inc., No. 1:17-
cv-01307 (N.D. IIL.) (the “Action”). The complaint alleged that AWL violated the Telephone
Consumer Protection Act, 47 U.S.C. § 227, et seq. (the “TCPA”) by initiating phone calls using
an automatic telephone dialing system and/or an artificial or prerecorded voice to call cellular
and residential telephones without prior express consent.

1.2 OnlJuly 25,2017, after William Sullivan withdrew, plaintiffs John Karpilovsky and
Jimmie Criollo, Jr. filed an amended class action complaint in the Action (Dkt. 44).

1.3 The Action has been actively litigated. Plaintiffs’ claims survived AWL’s motion
to dismiss, and the parties engaged in contested discovery and expert discovery, taking multiple
depositions, and litigated class certification and expert challenges.

1.4 OnJune 25, 2018, the Court denied AWL’s challenge to one of Plaintiffs’ experts
and granted Plaintiffs’ motion for class certification. Dkt. 103. After sending Class Notice on
about October 2, 2018, the parties resumed settlement talks and, after two in-person mediation
sessions before the Hon. Wayne Andersen (ret.) and multiple emails and telephone calls, they

reached this Settlement Agreement.
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1.5 AWL denies all allegations of wrongdoing alleged in the Action. AWL specifically
denies that it used automated dialers or prerecorded voice messages to call Plaintiffs or potential
class members without their prior express written consent; that it violated the TCPA; and that
Plaintiffs and potential class members are entitled to any relief. AWL further contends that the
allegations contained in the operative complaint are not amenable to class certification.
Nevertheless, given the risks, uncertainties, burden, and expense of continued litigation, AWL has
agreed to settle claims alleged in the operative complaint on the terms set forth in this Agreement,
subject to Court approval.

1.6  This Settlement Ag/reement resulted from good faith, arms’-length settlement
negotiations over several months, including two in-person mediation sessions before the
Honorable Wayne Andersen (ret.) of JAMS. Plaintiffs and AWL submitted detailed mediation
submissions to Judge Andersen setting forth their respective views as to the strengths of their cases,
and AWL submitted financial information as part of its mediation submissions. Additionally,
Plaintiffs have reviewed data and documents produced by AWL, including detailed financial
information.

1.7 The Parties understand, acknowledge, and agree that the execution of this
Settlement Agreement constitutes the settlement and compromise of disputed claims. This
Settlement Agreement is inadmissible as evidence against any of the Parties in this or any other
litigation except to enforce the terms of the Settlement Agreement and it is not an admission of
wrongdoing or liability on the part of any Party to this Settlement Agreement. The Parties desire
and intend to effect a full, complete and final settlement and resolution of their existing disputes

and claims as set forth herein.
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1.8  The Settlement contemplated by this Settlement Agreement is subject to
preliminary approval and final approval by the Court, as set forth herein. This Settlement
Agreement is intended by the Parties to fully, finally, and forever resolve, discharge and settle the
Released Claims, as defined in Section 2.26 herein, upon and subject to the terms and conditions
hereof.

. DEFINITIONS

2.1  The “Action” means the class action filed by Plaintiffs in the Northern District of
Illinois against AWL captioned Karpilovsky, et al. v. All Web Leads, Inc., No. 1:17-cv-01307 (N.D.
IL).

2.2 “Agreement” or “Settlement Agreement” or “Settlement” means this Settlement
Agreement and Release between Plaintiffs, the Settlement Class Members, and AWL.

2.3  “CAFA Notice” refers to the notice pursuant to the Class Action Fairness Act, 28
U.S.C. § 1715(b) to be provided by the Claims Administrator pursuant to Section 8.4 of this
Agreement.

2.4  “Cash Award” means a payment from the Settlement Fund to an eligible Settlement
Class Member.

2.5  “Claims Administration” means the activities of the Claims Administrator
consistent with the terms of this Settlement.

2.6  “Claims Administrator” means Postlethwaite & Netterville, subject to approval by
all Parties and the Court.

2.7 “Claims Deadline” means the date thirty (30) days before the Final Approval
Hearing.

2.8  “Class Counsel” means the following law firms and the attorneys associated with

those law firms:
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a. Lieff Cabraser Heimann & Bernstein, LLP; and
b. Kozonis & Klinger, Ltd.

2.9  “Class Notice” means the notice that was provided to the Settlement Class by the
Claims Administrator on or about October 2, 2018, and any additional nqtice that might be ordered
by the Court.

2.10  “Class Period” means from February 21, 2013, through the date of Preliminary
Approval.

2.11  “Class Representatives” means John Karpilovsky and Jimmie Criollo, Jr.

2.12  “Court” means the United States District Court for the Northern District of Illinois.

2.13  “Cy Pres Distribution” means monies that may be distributed in connection with
the Settlement pursuant to Section 7.4(f).

2.14 “Effective Date” means the date when the judgment (as described in Section 12.1
below) has become final.

2.15 “Final Approval Hearing” and “Fairness Hearing” mean the hearing held by the
Court to determine whether to finally approve the Settlement set forth in this Settlement
Agreement as fair, reasonable, and adequate.

2.16 “Final Approval Order” means the order to be submitted to the Court in connection
with the Final Approval Hearing.

2.17 “Final Distribution Date” means the earlier of (i) the date as of which all the checks
for Cash Awards have been cashed, or (ii) 210 calendar days after the date on which the last check
for a Cash Award was issued.

2.18 “Final Funding Date” means the date, no later than January 7, 2025, on which AWL

makes its final payment into the Settlement Fund.




Case: 1:17-cv-01307 Document #: 155-2 Filed: 04/05/19 Page 6 of 84 PagelD #:2502

2.19  “Initial Funding Date” means ten (10) business days after the Effective Date.

220 “Motion for Preliminary Approval” means the motion that Plaintiffs shall submit
to the Court requesting the relief set forth in Sections 6.1.

2.21 “Notice” means the notices to be provided to Settlement Class Members as set forth
in Section VIII including, without limitation, email notice and, if necessary, mail notice and any
additional notice that might be ordered by the Court.

2.22 *“Notice Database” means the database containing Settlement Class Members’
information the Parties have provided pursuant to Section 7.2.

2.23  “Objection Deadline” means sixty (60) calendar days after the Settlement Notice
Date.

2.24  “Opt-Out Deadline” means sixty (60) calendar days after the Settlement Notice
Date.

2.25 “Preliminary Approval Order” means the Order the Court enters in connection with
the Motion for Preliminary Approval.

2.26 “Released Claims™” means the claims released in Section XIII.

2.27 “Released Parties” means All Web Leads, Inc., and each of its past, present, and
future parents, subsidiaries, affiliated companies, corporations, AWL customers who called or
received calls from any Settlement Class Member, AWL customers who received from AWL lead
data concerning any Settlement Class Member, and independent contractor agents, and each of
their respective past, present, and future directors, officers, managers, employees, general partners,
limited partners, principals, agents, insurers, reinsurers, shareholders, attorneys, advisors,
representatives, predecessors, successors, divisions, joint ventures, assigns, or related entities, and

each of their respective executors, successors, assigns, and legal representatives. Notwithstanding
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anything in this Agreement to the contrary, any AWL customer that AWL discloses pursuant to
Section 4.2 of this Agreement shall not be a Released Party and shall not be released by this
Agreement.

2.28 “Request for Exclusion” means the written submission submitted by a Settlement
Class Member to opt out of the Settlement consistent with the terms of this Agreement and subject
to the Opt-Out Deadline.

2.29 “Settlement Class” means the Plaintiffs and all persons listed in Exhibit 1.

230 “Settlement Class Members” means the Plaintiffs and those additional persons who
are members of the Settlement Class, as that term is defined above, and who do not submit a
timely and valid Request for Exclusion from the Settlement Class.

2.31 “Settlement Administration Costs” means all costs incurred or to be incurred by the
Claims Administrator in conducting the Claims Administration.

2.32 “Settlement Fund” means the $6,500,000.00 non-reversionary sum that AWL
shall pay to settle this Action and obtain a release of all Released Claims in favor of the
Released Parties, to be paid according to the schedule, and allocated in the amounts, set forth in
Section 4.3.

233 “Settlement Notice Date” means thirty (30) calendar days after the Preliminary
Approval Order is issued.

2.34 “Settlement Website” means the website operated by the Claims Administrator as
described in Sections 7.1, 7.3, and 8.3.

2.35 “TCPA” means the Telephone Consumer Protection Act, 47 U.S.C. § 227, ef seq.,

and any regulations or rulings promulgated under it.
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OI. ALL PARTIES RECOMMEND APPROVAL OF THE SETTLEMENT

3.1 AWL’s Position on the Conditional Certification of Settlement Class. AWL

disputes that any class, including the class defined by Plaintiffs in the First Amended Class Action
Complaint, would be manageable or capable of certification under Federal Rule of Procedure 23,
and further denies that a litigation class properly could be certified on the claims asserted in this
Action. However, solely for purposes of avoiding the expense and inconvenience of further
litigation, AWL does not oppose the certification of the Settlement Class solely for the purpose of
this Settlement or the method by which Notice is provided to the Settlement Class. Preliminary
certification of the Settlement Class shall not be deemed, and shall not be, a concession that
certification of a litigation class is appropriate, nor would AWL be precluded from challenging
class certification in further proceedings in this Action or in any other action if the Settlement
Agreement is not finally approved. If the Settlement Agreement is not finally approved by the
Court for any reason whatsoever, the certification of the Settlement Class shall be void, and no
doctrine of waiver, estoppel, or preclusion shall be asserted in any litigated certification
proceedings in this Action or any other judicial proceeding. No agreements made by or entered
into by AWL in connection with the Settlement Agreement, including the use of the method to
provide Notice to the Settlement Class, may be used by Plaintiffs, any Settlement Class Member,
or any other person to establish any of the elements of class certification in any litigated
proceedings, to establish the elements of any claim, or to attempt to refute any defense or position

of AWL, whether in this Action or in any other judicial proceeding.

3.2 Plaintiffs’ Belief in the Merits of Case. Plaintiffs believe that the claims asserted

in this Action have merit and that the evidence developed to date supports those claims. This
Settlement shall in no event be construed or deemed to be evidence of an admission or concession

on the part of Plaintiffs that there is any infirmity in the claims asserted by Plaintiffs, or that there
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is any merit whatsoever to any of the contentions and defenses that AWL has asserted.

33 Plaintiffs Recognize the Benefits of Settlement. Plaintiffs recognize and

acknowledge, however, the expense and amount of time that would be required to continue to
pursue this Action against AWL, as well as the uncertainty, risk, and difficulties of proofinherent
in prosecuting such claims on behalf of the Settlement Class. Plaintiffs have concluded that it is
desirable that this Action and any Released Claims be fully and finally settled and released as set
forth in this Settlement Agreement. Plaintiffs and Class Counsel believe that the Settlement set
forth in this Agreement confers substantial benefits upon the Settlement Class and that it is in the

best interests of the Settlement Class to settle as described herein.

IV. SETTLEMENT TERMS AND BENEFITS TO THE SETTLEMENT CLASS

4.1  Injunctive Relief and Practice Changes. AWL shall ensure that the changes it made

to obtain prior express written consent after the filing of this Action shall remain implemented for
the duration of this Agreement unless the Court orders otherwise for good cause, such as a change
in the law..

4.2  Settlement Disclosures. Unless the parties agree or the Court orders otherwise,

AWL shall respond to the discovery requests attached hereto as Exhibits 2 and 3 by no later than
45 days from entry of the Preliminary Approval Order. Plaintiffs acknowledge and agree that any
responses to the discovery requests in Exhibits 2 and 3 provided prior to the entry of a Final
Approval Order are being provided pursuant to Federal Rule of Evidence 408, and may not be used
for any purpose other than settlement. After the Final Approval Order is entered, Plaintiffs may
use the responses to the discovery requests in Exhibit 3 for any purpose whatsoever so long as it is
not inconsistent with the terms of this Settlement Agreement. Additionally, by no later than 30
days after the Final Approval Order is entered, AWL shall respond to the discovery requests

attached hereto as Exhibit 4. No person or entity may use AWL’s responses to the discovery
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requests for any purpose other than to pursue TCPA claims against the entities that AWL identifies
in response to the discovery requests it receives pursuant to this section.

4.3  Settlement Fund. Subject to the terms of Section 7.4 below, AWL shall pay a non-

reversionary sum in the amount of $6,500,000 into the Settlement Fund. AWL shall begin paying
this amount to the Claims Administrator on the Initial Funding Date, according to the following
schedule: AWL shall pay into the common fund:

a. $1,500,000, less any amounts paid to the Claims Administrator pursuant to

section 7.3 below, on the Initial Funding Date;

b. $2,000,000 by no later than January 7, 2021;

c. $1,000,000 by no later than January 9, 2023; and

d. $2,000,000 by no later than January 7, 2025.
The Claims Administrator shall provide all necessary identification numbers and forms required
by AWL to facilitate such payment, including a W-9. AWL has no obligation under this Settlement
Agreement to pay any amounts in excess of $6,500,000. AWL also shall have no responsibility
or obligation to make any of the payments described in Sections 4.4, 5.1, and 5.2 below.

4.4 Payment of Cash Awards to the Settlement Class. Cash Awards shall be distributed

equally on a pro rata basis to all Settlement Class Members who submit a valid and timely claim.
However, as set forth below in Section 7.4, a Settlement Class Member may receive additional pro

rata distributions arising from checks that were not cashed within 180 days of issuance.

4.5  Evidence of Limited Fund. AWL shall provide to Class Counsel under the
protective order issued in the Action, and to the Court under seal, sufficient, reasonably-accessible,
financial information to establish the appropriateness of a limited fund class action under Rule

23(b)(1)(B) of the Federal Rules of Civil Procedure. Specifically, AWL shall provide to Class
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Counsel under the protective order in the Action, and to the Court under seal, sufficient,
reasonably-accessible financial information to establish that the total of the aggregated claims and
the fund available for satisfying them, set definitely at their maximums, demonstrate the
inadequacy of the fund to pay all claims; and that the whole of the inadequate fund is to be devoted
to the overwhelming claims. The Settlement shéll not in any way prohibit or restrict AWL to
continue paying operating expenses and/or its obligations to its lender group.

Vs ATTORNEYS’ FEES. EXPENSES AND _PAYMENT TO _CLASS
REPRESENTATIVES

5.1. Attorneys’ Fees and Expenses. Class Counsel shall move the Court for an award

of attorneys’ fees and expenses to be paid from the Settlement Fund. Class Counsel shall be
entitled to payment of the full amount of their expenses and to their first pro rata payment of the
fees and expenses awarded by the Court out of the Settlement Fund within five (5) business days
after the Initial Funding Date. Thereafter they shall be entitled to a pro rata payment of the fees
awarded by the Court within five (5) days of each subsequent payment by AWL into the Settlement
Fund.

5.2. Payment to Class Representatives. Class Representatives shall ask the Court to

award them incentive payments of $10,000 each for serving as the Class Representatives, for the
time and effort they have personally invested in the Action Within five (5) business days after the
Initial Funding Date, and after receiving W-9 forms from the Class Representatives, the Claims
Administrator shall pay to Class Counsel the amount of incentive payments awarded by the Court
and Class Counsel shall disburse such funds to the Class Representatives.

5.3. Settlement Independent of Award of Fees., Expenses, and Incentive Payments.

The payments of attorneys’ fees, expenses, and incentive payments set forth in Sections

5.1 and 5.2 are subject to and dependent upon the Court’s approval as fair, reasonable, adequate,

10
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and in the best interests of Settlement Class Members. However, this Settlement is not dependent
or conditioned upon the Court’s approving Plaintiffs’ requests for such payments or awarding the
particular amounts sought by Plaintiffs. In the event the Court declines Plaintiffs’ requests or
awards less than the amounts sought, this Settlement Agreement shall continue to be effective and

enforceable by the Parties. In addition, no interest shall accrue on such amounts at any time.

VI. PRELIMINARY APPROVAL

6.1.  Order of Preliminary Approval. As soon as practicable after the execution of this

Agreement, Plaintiffs shall move the Court for entry of a Preliminary Approval Order. Pursuant to

the Motion for Preliminary Approval, the Plaintiffs shall request that:

a. the Court preliminarily approve the Settlement and this Agreement as fair,
adequate, and reasonable, and within the reasonable range of possible final
approval;

b. the Court permit AWL to file under seal, pursuant to Section 4.5, sufficient,

reasonably-accessible, financial information to establish the appropriateness of a
limited fund class action under Rule 23(b)(1)(B) of the Federal Rules of Civil
Procedure;

c. the Court approve the forms of Notice and find that the notice program set forth
herein constitutes the best notice practicable under the circumstances, and satisfies
due process and Rule 23 of the Federal Rules of Civil Procedure;

d. the Court set the date and time for the Final Approval Hearing, which may be
continued by the Court from time to time without the necessity of further notice,
and the Opt-Out Deadline and the Objection Deadline;

e. the Court’s Preliminary Approval Order reflect that the Parties agree that the
Settlement does not amount to an admission of liability and that nothing in the
Settlement is admissible in this Action or any future lawsuit to suggest a litigated
class would be appropriately certified or that the method of providing Notice to the
Settlement Class is proper, or to prove any claim on the merits;

f. the Court preliminarily enjoin any Class Member from bringing any new alleged
class action or attempting to amend an existing action to assert any Released
Claims; and

g. the Court, subject to Court approval, appoint Postlethwaite & Netterville as the

Claims Administrator.

11
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VII. ADMINISTRATION AND NOTIFICATION PROCESS

7.1. Claims Administrator. The Claims Administrator shall be responsible for all

matters relating to the administration of this Settlement, as set forth herein. Those responsibilities
include, but are not limited to, where feasible, updating the addresses currently collected for the
Settlement Class Members, giving Notice, obtaining new addresses for returned mail, if any,
setting up and maintaining the Settlement Website and toll-free telephone number, fielding
inquiries about the Settlement, processing payments, acting as a liaison between Settlement Class
Members and the Parties regarding payments to Settlement Class Members, directing the mailing
of Cash Awards to Settlement Class Members, and any other tasks reasonably required to
effectuate the foregoing and the administration of the Settlement. The Claims Administrator shall
provide to counsel for all Parties monthly updates on the payments made, as well as other reports
the Parties request. The performance of the Claims Administrator shall meet or exceed the
standards in the claims administration industry and shall be subject to the review and approval of
the Parties. In addition, the Parties shall have the right to review and approve all messaging for
and in the Claims Administrator’s communications with Settlement Class Members before such
messaging and communications are used by the Claims Administrator, including recorded message
scripting for inbound calls made to the Toll-Free Telephone Number, written communications,
and the URL, domain name, and content of the Settlement Website.

7.2.  Notice Database. The Claims Administrator shall maintain the list of existing

Settlement Class Members for whom the notice provider’s records reflect opened the previously
provided Notice as of the date this Settlement Agreement was executed, and shall use this
information to create the Notice Database. If any of the terms of this Settlement relating to the
Claims Administrator’s services would unreasonably hinder or delay such processes, the Claims
Administrator shall so advise the Parties, and the Parties shall accommodate the Claims

12
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Administrator to the extent they reasonable can to carry out the intent of this Settlement
Agreement. Any personal information relating to members of the Settlement Class provided to
the Claims Administrator or Class Counsel pursuant to this Settlement shall be provided solely for
the purpose of providing notice to members of the Settlement Class and allowing them to recover
under this Settlement, shall be kept in strict confidence, shall not be disclosed to any third party,
and shall not be used for any other purpose. The Claims Administrator shall deliver the Notice
Database, and all information derived from the Notice Database, to Class Counsel and AWL within
thirty (30) days after the conclusion of the Claims Administration.

7.3. Payment of Notice and Claims Administration Costs. AWL shall pay the

reasonable costs of notice and Claims Administration that are reasonably incurred prior to the
funding of the Settlement Fund, and those payments shall be deducted from the first payment that
AWL is obligated under Section 4.3 to pay into the Settlement Fund. Until the Settlement Fund is
funded, the Claims Administrator shall bill AWL monthly for the reasonable costs of Claims
Administration, including the reasonable costs required to update the addresses of the Settlement
Class Members, email and, if necessary, print and mail Notice, establish the Settlement Website,
prepare to issue checks to Settlement Class Members, and establish a toll-free telephone number,
as well as any other initial administration costs reasonably related to the administration of the
Settlement, all of which shall be deduced from the first payment that AWL is obligated under
Section 4.3 to pay into the Settlement Fund. The Claims Administrator shall maintain detailed
records of the amounts spent on the administration of the Settlement and shall provide those to the
Parties monthly. At such time that AWL is required to make its first payment into the Settlement
Fund, AWL shall only be required to pay into the settlement fund $1,500,000 less all amounts

previously paid to the Claims Administrator by AWL. After AWL has fully funded the Settlement

13
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Fund, AWL shall have no further obligation to pay any amount under this Settlement Agreement.
After AWL makes its first payment into the Settlement Fund, and thereafter until and unless AWL
fails to make a payment required by section 4.3, Settlement Administration Costs shall be paid out
of the Settlement Fund and AWL shall not be responsible for any additional charges of the Claims
Administrator. At the conclusion of the Claims Administration, the Claims Administer shall
provide an accounting to the Parties of the Settlement Administration Costs and how the amounts
in the Settlement Fund were distributed.

7.4. Distribution of the Settlement Fund. The Claims Administrator shall distribute the

funds in the Settlement Fund in the following order and within the time period set forth with respect
to each such payment:

a. first, no later than five (5) business days after the Initial Funding Date, and
thereafter no later than five (5) business days after each payment by AWL into the Settlement
Fund, the Claims Administrator shall pay to Class Counsel their full expenses and the pro rata
share of attorneys’ fees ordered by the Court as set forth in Section 5.1;

b. next, no later than five (5) business days after the Initial Funding Date, the Claims
Administrator shall pay to the Class Representatives any incentive award ordered by the Court, as
described in Section 5.2;

c. next, no later than fifteen (15) calendar days after the Initial Funding Date, the
Claims Administrator shall be paid for any unreimbursed Settlement Administration Costs;

d. next, starting no later than thirty (30) days after the Final Approval Order, the
Claims Administrator shall pay on a rolling basis the Cash Awards to Settlement Class Members

who made a valid and timely claim, pursuant to Section IX;

14
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e. next, if checks that remain uncashed after one hundred eighty (180) calendar days
after the date of issuance yield an amount that, after Settlement Administration Costs, would allow
additional pro rata distributions to participating Settlement Class Members equal to or greater than
$2.00 per participating Settlement Class Member, the Claims Administrator shall distribute any
such funds on a pro rata basis to Settlement Class Members who cashed settlements checks;

f. finally, if additional pro rata distributions are not made, or if checks remain
uncashed 180 days after the additional distribution, the final uncashed amounts shall be paid to
Doctors Without Borders, St. Jude Children’s Research Hospital, and/or another mutually
agreeable non-profit organization approved by the Court in which the Parties represent that they
do not have any financial interest or otherwise have a relationship that could create any conflict of
interest.

g. The Claims Administrator shall have sole responsibility with respect to the tax
treatment or escheatment of any Settlement Fund amounts and AWL shall have no responsibii}ity
or obligation with respect to the tax treatment or escheatment of any Settlement Fund amounts.

7.5 Settlement [ndependent of Cy Pres Distribution. ~ The Cy Pres Distribution set

forth in Section 7.4(f) is subject to and dependent upon the Court’s approval of it as fair,
reasonable, adequate, and in the best interests of Settlement Class Members. However, this
Settlement is not dependent or conditioned upon the Court’s approving the Cy Pres Distribution.
In the event the Court determines that the proposed recipient is not or is no longer an appropriate
recipient, the Settlement shall continue to be effective and enforceable by the Parties, and the
Parties shall negotiate in good faith to determine a mutually agreeable replacement procedure to

distribute such monies, subject to Court approval.

15
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VIII. NOTICES

8.1. Timing of Notice. Notice shall be provided to all persons in the Settlement Class

within thirty (30) calendar days following entry of the Preliminary Approval Order as described
herein.

8.2. Settlement Notice. The Claims Administrator shall send the Notice via email to the

email addresses in the Notice Database and re-send the Notice in accordance with the procedures
outlined below.

a. Address Confirmation. For any email Notice for which the Claims

Administrator receives a “bounce back” or other automated notification that the email was not
delivered, the Claims Administrator shall use best efforts to determine the last known address of
the Settlement Class member, as set forth in AWL’s records, and subject to confirmation or
updating as follows: (i) the Claims Administrator shall check each address against the United States
Post Office National Change of Address Database, (ii) for each mailing returned as undeliverable
and with no forwarding address provided, the Claims Administrator shall conduct a skip trace
search, utilizing a third-party vendor database such as LexisNexis, using the corresponding
telephone number in AWL’s records, and, provided a reasonable match is found showing a new
address, update the address accordingly, (iii) the Claims Administrator shall update addresses based
on any forwarding information received from the United States Post Office, and (iv) the Claims
Administrator shall update addresses based on verified requests received from persons in the
Settlement Class. The Claims Administrator shall promptly re-mail the Notices to the updated
addresses provided under scenarios ii, iii, and iv above.

b. Costs Considered Settlement Administration Costs. All costs of address

confirmation and data trace searches shall be considered Settlement Administration Costs and

deducted from the Settlement Fund.

16
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8.3. Toll-Free Telephone Number. Within ten (10) business days of the issuance of the

Preliminary Approval Order, the Claims Administrator shall set up a toll-free telephone number
for receiving toll-free calls related to the Settlement. That telephone number shall be maintained
on a 24-hour basis, through an interactive voice response system, until thirty (30) calendar days
after the Opt-Out Deadline. After that time, and until the Claims Administration is concluded, a
recording shall advise any caller to the toll-free telephone number that the Opt-Out Deadline has
passed and the details regarding the Settlement may be reviewed on the Settlement Website and
the caller shall be able to leave a message to address any specific requests (e.g., the re-issuance of
a check).

8.4. CAFA Notice. The Claims Administrator shall be responsible for serving the
required CAFA Notice following review and approval of the CAFA Notice by the Parties within

ten (10) calendar days after the filing of the Preliminary Approval Motion.

IX. PAYMENT PROCESS

9.1.  Conditions for Claiming Cash Award for Settlement Class Members. A Settlement

Class Member seeking a Cash Award must submit by the Claims Deadline a valid and timely
online claim form, or paper claim form, or IVR claim form through the settlement hotline, which
shall contain the Settlement Class Member’s (1) name; (2) current address; ana (3) phone number
on which the Settlement Class Member received a call giving rise to the Action. If a Settlement
Class Member fails to fully complete a Claim Form, the Claim Form shall be invalid and such

Settlement Class Member shall not receive a Cash Award.

9.2.  Mailing of Cash Awards to Settlement Class Members. Cash Awards shall be sent
to all Settlemen‘; Class Members who complete a valid and timely claim form, pursuant to this
Agreement including Section 9.1, by the Claims Administrator via U.S. mail to the mailing address
provided on the by the Settlement Class Member on the claim form, starting no later than thirty

17
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(30) calendar days after the Final Approval Order and continuing on a rolling basis through the
Final Funding Date. If any settlement checks are returned, the Claims Administrator shall attempt
to obtain a new mailing address for that Settlement Class Member by renewing the steps described
in Section 8.2(a). If, after a second mailing, the settlement check is again returned, no further
efforts need be taken by the Claims Administrator to resend the check. The Claims Administrator
shall advise Class Counsel and counsel for AWL of the names of the Settlement Class Members
whose checks are returned by the postal service as soon as practicable. Each settlement check
shall be negotiable for one hundred eighty (180) calendar days after it is issued. Upon request by
a Settlement Class Member, the Claims Administrator may re-issue settlement checks to the
original payee, provided that the original check is cancelled and the re-issued check shall not be
negotiable beyond that date that is one hundred eighty (180) calendar days after the date of issuance
of the original check to such Settlement Class Member.

X. OPT-OUTS AND OBJECTIONS

10.1. Opting Out of the Settlement. Any member of the Settlement Class who wishes to

exclude himself or herself from the Settlement Class must advise the Claims Administrator by
providing a written Request for Exclusion, and such Request for Exclusion must be postmarked
no later than the Opt-Out Deadline. The Claims Administrator shall provide the Parties with copies
of each Request for Exclusion it receives, and shall provide a list of each Settlement Class Member
who timely and validly opted out of the Settlement in its declaration filed with the Court, as
required by Section 11.1. Settlement Class Members who do not properly and timely submit a
Request for Exclusion shall be bound by this Agreement and the judgment, including the releases
and covenants in Section XIII below.

a. In the Request for Exclusion, the Settlement Class Member must state his
or her full name, address, and must state that he or she wishes to be excluded from the Settlement.

18
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b. Any member of the Settlement Class who submits a valid and timely
Request for Exclusion shall not be a Settlement Class Member, shall not receive any compensation
under this Agreement, and shall not be bound by the terms of this Agreement.

10.2. Opt-Out Communications. Class Counsel agree not to represent, encourage, or

solicit in any way whatsoever, any person seeking exclusion as a Settlement Class Member or any
other person seeking to litigate with the Released Parties over any of the Released Claims in this
matter. However, notwithstanding the above, nothing in this settlement shall limit or abridge any
communication, information, or advice of any kind that Class Counsel may give to Settlement
Class Members who contact them.

10.3. Objections. Any Settlement Class Member who intends to object to the fairness
of this Settlement must file a written objection (“Objection”) with the Court by no later than the
Objection Deadline.

a. In the Objection, the Settlement Class Member must state his or her full
name, address, and each telephone number that the Settlement Class Member alleges received a
call giving rise to the Action; must state that the objection is made on the individual’s behalf
only; must identify any lawyer who was consulted as to such objection or this case; must state
the reasons for his or her Objectiqn; and must state whether he or she intends to appear at the Final
Approval Hearing on his or her own behalf or through counsel. Any documents supporting the
Objection must be attached to the Objection.

b. The Parties shall have the right to depose any objector to assess whether the

objector has standing or motives that are inconsistent with the interests of the Class.
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c. The right to object to this Settlement must be exercised individually by an
individual Settlement Class Member, not by the act of another person acting or purporting to act in
a representative capacity.

10.4. Fairness Hearing. Any Settlement Class Member who has timely filed an

Objection may appear at the Final Approval Hearing, either in person or through an attorney hired
at the Settlement Class Member’s own expense, to object to the fairness, reasonableness, or
adequacy of this Agreement or the Settlement.

a. In addition to the foregoing, if a Settlement Class Member or his/her
attorney requests permission to speak at the Fina] Approval Hearing, the
written Objection filed must contain a detailed statement of the specific
legal and factual basis for each and every objection and a detailed
description of any and all evidence the Settlement Class Member may offer
at the Final Approval Hearing, including photocopies of any and all exhibits
which the Settlement Class Member may introduce at the Final Approval
Hearing.

10.5.  Any Settlement Class Member who does not file a timely Objection in accordance
with this Section waives the right to object or to be heard at the Final Approval Hearing and shall
be forever barred from making any objection to this Settlement. Settlement Class Members who
object to this Settlement shall remain Settlement Class Members, and have voluntarily waived
their rights to pursue an independent remedy against AWL and, if the Settlement is approved, shall
have their claims released and shall be forever bound by the Court’s Final Approval Order. To the

extent any Settlement Class Member objects to the Settlement, and such objection is overruled in
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whole or in part, such Settlement Class Member shall have his/her claim against AWL released
and shall be forever bound by the final approval of the Settlement.
XI. FINAL APPROVAL AND JUDGMENT ORDER

11.1.  If the Court issues the Preliminary Approval Order, no later than fourteen (14)
calendar days prior to the Final Approval Hearing, the Claims Administrator shall file with the
Court and serve on counsel for all Parties a declaration stating that the Notice required by the
Agreement has been completed in accordance with the terms of the Preliminary Approval Order.

11.2.  Assuming all other conditions precedent to the Settlement have been satisfied, no
later than fourteen (14) calendar days prior to the Final Approval Hearing:

a. All Parties shall request, individually or collectively, that the Court enter
the Final Approval Order, with Class Counsel filing a memorandum of points and authorities in
support of the motion;

b. Class Counsel and/or AWL may file a memorandum addressing any
Objections submitted to the Settlement; and

C. Class Counsel shall file with the Court a list of the persons who properly and
timely excluded themselves from the Settlement Class.

11.3. At the Final Approval Hearing, the Court will consider and determine whether the
provisions of this Agreement should be approved, whether the Settlement should be finally
approved as fair, reasonable, and adequate, whether any Objections to the Settlement should be
overruled, whether the fee award and incentive payments to the Class Representatives should be
approved, and whether a judgment finally approving the Settlement should be entered.

11.4. This Agreement is subject to and conditioned upon the issuance by the Court of
the Final Approval Order that grants final approval of this Agreement and enters a final judgment
and:
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a. finds that the Notice provided satisfies the requirements of due process and
Federal Rules of Civil Procedure Rule 23(e)(1);

b. finds that Settlement Class Members have been adequately represented by
the Class Representatives and Class Counsel;

c. finds that the Settlement Agreement is fair, reasonable, and adequate with
respect to the Settlement Class, that each Settlement Class Member shall be bound by this
Agreement, including the releaées in Sections 13.1 and 13.2, and the covenant not to sue in Section
13.3, and that this Settlement Agreement should be and is approved;

d. dismisses on the merits and with prejudice all claims of the Settlement
Class Members and all current and former plaintiffs asserted in the Action, and dismisses on the
merits and with prejudice this Action;

e. permanently enjoins each and every Settlement Class Member and all
current and former plaintiffs in this Action from bringing, joining, or continuing to prosecute any
of the Released Claims against any of the Released Parties; and

i retains continuing jurisdiction for the specific purpose of any suit, action,

proceeding or dispute arising out of or relating to this Settlement Agreement.

XII. FINAL JUDGMENT

12.1. Thejudgment entered at the Final Approval Hearing shall be deemed final and shall
have an Effective Date on the later of:

a. Thirty (30) calendar days after entry of the judgment giving final approval
to the Settlement if no document is filed within that time seeking appeal, review, or rehearing of
the judgment; or

b. If any such document is filed, then five (5) business days after the date upon
which all appeals periods have run and/or other proceedings resulting from such document have
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been finally terminated in such a manner as to permit the judgment to take effect in substantially
the form described in Section 11.4.

XIII. RELEASE OF CLAIMS

13.1. Released Claims. Plaintiffs and each Settlement Class Member, as well as each of

their respective assigns, heirs, executors, administrators, successors, representatives, agents,
partners, attorneys, predecessors-in-interest, and any (past or present) authorized users of their
cellular or residential telephones, hereby release, resolve, relinquish, and discharge each and every
one of the Released Parties from each of the Released Claims (as defined below). The Plaintiffs
and the Settlement Class Members further agree that they shall not institute any action or cause of
action (in law, in equity or administratively), suits, debts, liens, or claims, known 0;’ unknown,
fixed or contingent, which they may have or claim to have, in state or federal court, in arbitration,
or with any state, federal or local government agency or with any administrative or advisory body,
arising from or related in any way to the Released Claims. The release does not apply to members
of the Settlement Class who opt out of the Settlement by submitting a valid and timely Request for
Exclusion. “Released Claims™ means any and all claims, causes of action, suits, obligations, debts,
demands, agreements, promises, liabilities, damages, losses, controversies, costs, expenses, and
attorneys’ fees of any nature whatsoever, whether based on any federal law, state law, common
law, territorial law, foreign law, contract, rule, regulation, any regulatory promulgation (including,
but not limited to, any opinion or declaratory ruling), or equity, whether known or unknown,
suspected or unsuspected, asserted or unasserted, foreseen or unforeseen, actual or contingent,
liquidated or unliquidated, punitive or compensatory, as of the date of the Final Approval Order,
that arise out of or relate in any way to this Action or the facts that give rise to this Action, including
but not limited to claims that could have been asserted in the Action. This Release shall be

interpreted to the fullest extent of res judicata principles.

23




Case: 1:17-cv-01307 Document #: 155-2 Filed: 04/05/19 Page 25 of 84 PagelD #:2521

13.2.  Waiver of Unknown Claims. Without limiting the foregoing, the Released Claims

specifically extend to claims that Plaintiffs and Settlement Class Members do not know or suspect
to exist in their favor at the time that the Settlement and the releases contained therein become
effective. This Section constitutes a waiver, including without limitation as to any other applicable
law, of Section 1542 of the California Civil Code to the extent such section applies to any
Settlement Class Member, which provides:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN

BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR.

Plaintiffs and the Settlement Class Members understand and acknowledge the significance
of these waivers of California Civil Code Section 1542 and similar federal and state statutes, case
law, rules, or regulations relating to limitations on releases. In connection with such waivers and
relinquishment, Plaintiffs and the Settlement Class Members acknowledge that they are aware that
they may hereafter discover facts in addition to, or different from, those facts that they now know
or believe to be true with respect to the subject matter of the Settlement, but that it is their intention
to release fully, finally, and forever all Released Claims with respect to the Released Parties, and
in furtherance of such intention, the releases of the Released Claims shall be and remain in effect
notwithstanding the discovery or existence of any such additional or different facts.

13.3. Covenant Not To Sue. Plaintiffs agree and covenant, and each Settlement Class

Member shall be deemed to have agreed and covenanted, not to sue any of the Released Parties
with respect to any of the Released Claims, or otherwise to assist others in doing so, and agree to

be forever barred from doing so, in any court of law or equity, or any other forum.
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13.4. Representations of Class Counsel. Consistent with the terms of the Agreed

Confidentiality Order, Plaintiffs shall return to AWL and/or destroy all confidential documents
and data AWL and/or the Released Parties produced to Plaintiffs.
XIV. TERMINATION OF AGREEMENT

14.1. Either Plaintiffs or AWL May Terminate the Agreement. Plaintiffs and AWL shall

each have the right to unilaterally terminate this Agreement by providing written notice of his, her,
their, or its election to do so (“Termination Notice™) to all other Parties hereto within ten (10)
business days of any of the following occurrences:

a. the Court denies approval of the Settlement Agreement; or

b. an appellate court reverses, denies approval, or disapproves the Final
Approval Order or the Settlement Agreement and the Settlement Agreement is not fully reinstated
on remand.

14.2. Revert to Status Quo If Plaintiffs or AWL Terminates. If either Plaintiffs or AWL

terminate this Agreement as provided in Section 14.1, the Agreement shall be of no force and
effect and the Parties’ rights and defenses shall be restored, without prejudice, to their respective
positions as if this Agreement had never been executed, and any orders entered by the Court in
connection with this Agreement shall be vacated. However, any payments made to the Claims
Administrator for services rendered to the date of termination shall not be refunded to AWL if
AWL terminates the Agreement. If Plaintiffs or Class Counsel terminate this Agreement, they
shall reimburse AWL for any payments made to the Claims Administrator for services rendered
to the date of termination. If the Settlement Agreement is not approved by the Court, any Party
has the option to terminate the Settlement Agreement as provided in Section 14.1 and revert to the

status quo ante prior to the Settlement.
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XV. NO ADMISSION OF LIABILITY

15.1. AWL denies any liability or wrongdoing of any kind associated with the alleged
claims in the First Amended Class Action Complaint. AWL has denied and continues to deny
each and every material factual allegation and all claims asserted against it in the Action. Nothing
herein shall constitute an admission of wrongdoing or liability, or of the truth of any allegations in
the Action. Nothing herein shall constitute an admission by AWL that the Action is properly
brought on a class or representative basis, or that any class may, can, or should be certified, other
than for settlement purposes. To this end, the Settlement of the Action, the negotiation and
execution of this Agreement, and all acts performed or documents executed pursuant to or in
furtherance of the Settlement: (i) are not and shall not be deemed to be, and may not be used as,
an admission or evidence of any wrongdoing or liability on the part of AWL or of the truth of any
of the allegations in the Action; (ii) are not and shall not be deemed to be, and may not be used as
an admission or evidence of any fault or omission on the part of AWL in any civil, criminal, or
administrative proceeding in any court, arbitration forum, administrative agency, or other tribunal;
(iii) are not and shall not be deemed to be and may not be used as an admission of the
appropriateness of these or similar claims for class certification; and (iv) are not and shall not be
deemed to be a waiver of AWL’s right to seek to enforce any arbitration provision in other cases
or against Settlement Class Members who opt out of the Settlement.

15.2. Pursuant to Federal Rule of Evidence Rule 408 and any similar provisions under
the laws of any state, neither this Agreement nor any related documents filed or creatgd in
connection with this Agreement shall be admissible in evidence in any proceeding, except as

necessary to approve, interpret, or enforce this Agreement.
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XVI. MISCELLANEOUS

16.1. Entire Agreement. This Agreement, including the exhibits hereto, constitutes the

entire agreement between the Parties. No representations, warranties, or inducements have been
made to any of the Parties, other than those representations, warranties, and inducements contained
in this Agreement.

16.2. Governing Law. Unless expressly set forth herein to the contrary, this Agreement
shall be governed by the laws of the state of Illinois, exclusive of its choice of law principles.

16.3. Future Changes in Laws or Regulations. To the extent Congress, the FCC, or any

other relevant regulatory authority promulgates different requircments under the TCPA or any
other law or regulation that might govern any conduct affected by the Settlement, the Settlement
shall remain in full force and effect.

16.4. Jurisdiction. The Court shall retain continuing and exclusive jurisdiction over the
Parties to this Agreement, including the Plaintiffs and all Settlement Class Members, for purposes

of the administration and enforcement of this Agreement.

16.5. No Construction Against Drafter. This Agreement was drafted jointly by the
Parties and, in construing and interpreting this Agreement, no provision of this Agreement shall
be construed or interpreted against any Party based upon the contention that this Agreement or a
portion of it was purportedly drafted or prepared by that Party.

16.6. Resolution of Disputes. The Parties shall cooperate in good faith in the

administration of this Settlement and agree to use their best efforts to promptly file a Motion for
Preliminary Approval with the Court and to take any other actions required to effectuate this
Settlement. Any unresolved dispute regarding the administration of this Agreement shall be

decided by the Court or by a mediator upon agreement of the Parties.
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16.7. Counterparts. This Agreement may be signed in counterparts and the separate
signature pages executed by the Parties and their counsel may be combined to create a document
binding on all of the Parties and together shall constitute one and the same instrument.

16.8. Time Periods. The time periods and dates described herein are subject to Court
approval and may be modified upon order of the Court or written stipulation of the Parties.

16.9. Authority. Each person executing this Settlement Agreement on behalf of any of
the Parties hereto represents that such person has the authority to so execute this Agreement.

16.10. No Oral Modifications. This Agreement may not be amended, modified, altered,

or otherwise changed in any manner, except by a writing signed by all of the duly authorized agents
of AWL and Plaintiffs, and approved by the Court.

16.11. Notices. Unless otherwise stated herein, any notice to the Parties required or
provided for under this Agreement shall be in writing and may be sent by electronic mail, fax, or
hand delivery, postage prepaid, as follows:

If to Class Counsel:

Gary Klinger

Kozonis & Klinger, Ltd.

4849 N. Milwaukee Ave. #300
Chicago, IL 60630

Daniel M. Hutchinson

Lieff Cabraser Heimann & Bernstein, LLP
275 Battery St., 29th Floor
San Francisco, CA 94111

[f to Counsel for AWL:

Ari N. Rothman

Venable LLP

600 Massachusetts Ave., N.W.
Washington, D.C. 20001
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DocuSign Envelope ID: AS49CEA4-B471-434E-8370-2147CB8390C5

IN WITNESS WHEREOQF, the Parties hereto have caused this Settlement Agreement to be

executed, dated as of April |

DATED:

DATED:

DATED:

DATED:

DATED:

DATED:

Apff*/2019,419
ApH(/2019 5019

April 4 2019

Aprl 4 2019

April 4 2019

April ﬂ ,2019

Plaintiff Jimmie Criollo, Jr.

Docusigned by:
JSimuie. (riells, Yy

TADA

Plaintiff John Karpilovsky

DocuSigned by:
‘ Jolun {wyi(ms&q

Lieff Cabraser Heimann & Bernstein, LLP

™

Name: 7 'oo, 2 | ke ay s

Kozonis & Klinger, Ltd.

Name: Gary M. Klinger

All Web Leads, Inc.

Name: Wllham R. Damel
Title: _President and CEOQ

Venable LLP

2N

Name: Ari N. Rothman
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Exhibit 1

List of persons within the United
States who received one or more non-
emergency telephone calls from All
Web Leads, Inc., or any party acting
on its behalf

(file to be submitted manually to the Court)
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Exhibit 2
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN KARPILOVSKY and JIMMIE
CRIOLLO, JR., individually and on behalf of
all others similarly situated, Case No. 1:17-cv-01307

Plaintiffs, Hon. Harry D. Leinenweber
V.

ALL WEB LEADS, INC., a Delaware
corporation,

Defendant.

PLAINTIFFS’ THIRD SET OF INTERROGATORIES
TO DEFENDANT ALL WEB LEADS (CONFIRMATORY DISCOVERY)

Pursuant to Fed. R. Civ. P. 33 and this Court’s preliminary approval order approving the
class action settlement agreement that the parties executed in April of 2019, Plaintiffs request
that the Defendant All Web Leads, Inc. respond to the interrogatories propounded herein by no
later than 45 days after the Court enters its preliminary approval order. .

DEFINITIONS AND INSTRUCTIONS

The following terms shall have the following meanings:

1. “YOU,” “YOUR,” and/or “DEFENDANT” means All Web Leads and/or any
managers, directors, administrators, officers, executives, agents, contractors, fiduciaries, all
employees or other representatives of All Web Leads.

INTERROGATORIES

INTERROGATORY NO. 1:

Explain why YOUR financial condition warrants a settlement pursuant to Federal Rule of
Civil Procedure 23(b)(1).

RESPONSE TO INTERROGATORY NO. 1:
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Dated: , 2019 Respectfully submitted,

JOHN KARPILOVSKY and
JIMMIE CRIOLLO, JR.

/s/ Gary M. Klinger

KOZONIS & KLINGER, LTD.

Gary M. Klinger (ARDC # 6303726)
4849 N. Milwaukee Ave., Ste. 300
Chicago, Illinois 60630

Phone: 773.545.9607

Fax: 773.496.8617
gklinger@kozonislaw.com

-and-

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP
Jonathan D. Selbin

Email: jselbin@Ichb.com
250 Hudson Street, 8th Floor
New York, NY 10013
Telephone: (212) 355-9500
Facsimile: (212) 355-9592

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

Daniel M. Hutchinson

Email: dhutchinson@Ichb.com
275 Battery Street, 29th Floor
San Francisco, CA 94111-3339
Telephone: (415) 956-1000
Facsimile: (415) 956-1008

Attorneys for Plaintiffs and the Class
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CERTIFICATE OF SERVICE

I, Gary M. Klinger, hereby certify that on the 2019, | served Plaintiff’s

Third Set of Interrogatories (Confirmatory Discovery) on the following counsel of record for

Defendant by email at the email addresses set forth below:

/s/ Gary M. Klinger

Gary M. Klinger

LATIMER LEVAY FYOCK LLC
Saskia Nora Bryan, IARDC #6255682
Email: sbryan@llflegal.com

55 W. Monroe St., Suite 1100
Chicago, Illinois 60603

Telephone: (312) 422-8000

Facsimile: (312) 422-8001

VENABLE LLP

Ari N. Rothman, USDC-IL #90785518
Email: anrothman@venable.com

600 Massachusetts Avenue, NW
Washington, D.C. 20001

Telephone: (202) 344-4000

Facsimile: (202) 344-8300

CoPILEVITZ & CANTER, LLC
William E. Raney, MO #46954
Email: braney@cckc-law.com
Kellie Mitchell Bubeck, MO #65573
Email: kmitchell@cckc-law.com
310 W. 20" Street, Suite 300

Kansas City, Missouri 64108
Telephone: (816) 472-9000
Facsimile: (816) 472-5000
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN KARPILOVSKY and JIMMIE
CRIOLLO, JR., individually and on behalf of
all others similarly situated,

Plaintiffs,
V. Case No. 1:17-cv-01307

ALL WEB LEADS, INC., a Delaware Hon. Harry D. Leinenweber
corporation,

Defendant.

PLAINTIFFS’ FOURTH SET OF REQUESTS FOR PRODUCTION
TO DEFENDANT ALL WEB LEADS (CONFIRMATORY DISCOVERY)

Pursuant to Rule 34 of the Federal Rules of Civil Procedure and this Court’s preliminary
approval order approving the class action settlement agreement that the parties executed in April
of 2019, Plaintiffs request that Defendant All Web Leads, Inc. (“All Web Leads”) produce the
documents and electronically-stored information described herein, at Lieff Cabraser Heimann &
Bernstein, LLP, 275 Battery Street, 29th Floor, San Francisco, CA 94111, by no later than 45
days after the Court enters its preliminary approval order. As required by Rule 34(b), please
provide written responses to the following requests and produce the requested documents as they
are kept in the ordinary and usual course of business or organize and label the documents to
correspond with the categories in this request.

INSTRUCTIONS

1. Pursuant to Rule 26(b)(5), if YOU withhold the production of any DOCUMENT
which is responsive to the following requests on the grounds that the document is privileged or

otherwise protected, YOU shall state in a privilege log the nature of the claim of privilege or
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protection; and describe generally the type and nature of the DOCUMENT; the date of the
DOCUMENT; the identity of the author(s), the addressees, and any recipients of the
DOCUMENT; the DOCUMENT’s present location; and any other information that will enable
Plaintiff and the Court to assess the applicability of the privilege or protection.

2. Unless otherwise indicated, these requests shall pertain to the time period from
January 1, 2015 to June 25, 2018.

3. Wherever the word “or” appears herein, the meaning intended is the logical

inclusive “or,” i.e., “and/or.”

DEFINITIONS

The following terms shall have the following meanings:

1. “CONCERNING” or “RELATING TO” means referring to, regarding,
describing, evidencing, constituting, discussing, memorializing, summarizing, recording or
providing evidence of a subject matter.

2. The terms “DOCUMENT” or “DOCUMENTS” include, without limitation, any
ELECTRONICALLY STORED INFORMATION and/or typewritten, handwritten, graphic,
photographic, printed or otherwise recorded matter or recording of symbols in tangible form,
however produced or reproduced, of every kind and regardless of where located, which is in
YOUR possession, custody, or control; or in the possession, custody or control of any servant or
agent of YOU or of YOUR attorneys. The terms include the following: electronically recorded
information such as electronic mail (“email”), html files, databases, data processing cards or
tapes, computerized data, computer diskettes, or information otherwise contained on a
computer’s hard drive, disks or backup tapes; video tapes, audio tapes, view-graphs, or any

information maintained on digital, electronic, magnetic or other media; and any other summary,
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schedule, memorandum, note, statement, letter, telegram, interoffice communication, report,
diary, worksheet, list, graph, chart, or index, tape record, partial or complete report of telephone
or oral conversation, transcript or minutes, compilation, tabulation, study, analysis, or other such
writing or recording. The terms “document” and “documents” include any originals, all file
copies, all other copies, no matter how prepared, and all drafts prepared in connection with such
documents, whether or not used, as well as the file in which the documents are maintained. A
draft or non-identical copy of a document, including a copy or duplicate of a document that has
any nonconforming notes, marginal annotations or other markings, and any preliminary version,
draft or revision of the foregoing, is a separate document within the meaning of these terms.

3. “ELECTRONICALLY STORED INFORMATION” (“ESI”) has the same full
meaning as construed by Fed. R. Civ. P. 26 and 34 and includes, without limitation, the
following:

a. Activity listings of electronic mail receipts and/or transmittals;

b. Output resulting from the use of any software program, including without
limitation word processing documents, spreadsheets, database files, charts, graphs and outlines,
electronic mail, AOL Instant Messenger (or similar program) or bulletin board programs,
operating systems, source code, PRF files, PRC files, batch files, ASCII files, and all
miscellaneous media on which they reside and regardless of whether such electronic data exist in
an active file, deleted file, or file fragment;

C. Any and all items stored on computer memories, hard disks, floppy disks,
CD-ROM, magnetic tape, microfiche, or on any other vehicle for digital data storage and/or
transmittal, including without limitation a personal digital assistant, e.g., Palm Pilot, Blackberry,

Treo, iPod, or other device; and
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d. Plaintiff requests that ESI be processed and produced in a manner that
preserves all metadata and that the parties confer regarding the production of metadata and the
form or any electronic production prior to the gathering or processing of ESI. Unless otherwise
requested, all such ESI is to be produced in an agreed-upon, computer searchable format.

4, “THIRD PARTY” means any entity not owned or controlled by YOU, or any
person that does not receive an annual salary from YOU.

5. “YOU,” “YOUR,” and/or “DEFENDANT” means All Web Leads and/or any
managers, directors, administrators, officers, executives, agents, contractors, fiduciaries, all
employees or other representatives of All Web Leads.

6. The terms “and” as well as “or,” whenever they appear herein, shall be construed
either disjunctively or conjunctively in order to bring within the scope of the specifications stated
in the Requests all responses that might otherwise be deemed outside the scope.

7. These Requests shall be deemed continuing so as to require seasonable
supplemental responses as YOU or YOUR attorneys obtain further information or materials from
the time YOUR answers are served until the time the settlement fund has been disbursed
completely or trial.

FORMAT OF PRODUCTION

It is hereby requested that YOU meet and confer with us regarding the production
format(s) for all data or documents maintained in electronic form before producing any
documents. Unless otherwise requested, all such data or documents are to be produced in an

agreed-upon, computer-searchable format.
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DOCUMENTS TO BE PRODUCED

REQUEST FOR PRODUCTION NO. 1:

YOUR financial statements or consolidated financial statements for the years ended
December 31, 2016, 2017, and 2018.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1:

REQUEST FOR PRODUCTION NO. 2:

All loan agreements or credit agreements and amendments thereto evidencing or
reflecting indebtedness between YOU and any THIRD PARTY.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2:

REQUEST FOR PRODUCTION NO. 3:

DOCUMENTS and/or ESI CONCERNING sufficient to show YOUR ability (or lack
thereof) to satisfy a judgment on behalf of the class that the Court certified on June 25, 2018.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3:

REQUEST FOR PRODUCTION NO. 4:

All DOCUMENTS and ESI that YOU referenced in YOUR response to Plaintiffs’ Third
Set of Interrogatories to Defendant All Web Leads (Confirmatory Discovery).

RESPONSE TO REQUEST FOR PRODUCTION NO. 4:
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Dated: , 2019 Respectfully submitted,

JOHN KARPILOVSKY and
JIMMIE CRIOLLO, JR.

/s/ Gary M. Klinger

KOZONIS & KLINGER, LTD.

Gary M. Klinger (ARDC # 6303726)
4849 N. Milwaukee Ave., Ste. 300
Chicago, Illinois 60630

Phone: 773.545.9607

Fax: 773.496.8617
gklinger@kozonislaw.com

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP
Jonathan D. Selbin

Email: jselbin@Ichb.com
250 Hudson Street, 8th Floor
New York, NY 10013
Telephone: (212) 355-9500
Facsimile: (212) 355-9592

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

Daniel M. Hutchinson

Email: dhutchinson@Ichb.com
275 Battery Street, 29th Floor
San Francisco, CA 94111-3339
Telephone: (415) 956-1000
Facsimile: (415) 956-1008

Attorneys for Plaintiffs and the Class



Case: 1:17-cv-01307 Document #: 155-2 Filed: 04/05/19 Page 42 of 84 PagelD #:2538

CERTIFICATE OF SERVICE

I, Gary M. Klinger, hereby certify that on the day of

2019, | served

Plaintiff’s Fourth Set of Requests for Production of Documents (Confirmatory Discovery) on the

following counsel of record for Defendant by email at the email addresses set forth below:

LATIMER LEVAY FYOCK LLC
Saskia Nora Bryan, IARDC #6255682
Email: sbryan@llflegal.com

55 W. Monroe St., Suite 1100
Chicago, Illinois 60603

Telephone: (312) 422-8000

Facsimile: (312) 422-8001

VENABLE LLP

Ari N. Rothman, USDC-IL #90785518
Email: anrothman@venable.com

600 Massachusetts Avenue, NW
Washington, D.C. 20001

Telephone: (202) 344-4000

Facsimile: (202) 344-8300

CoPILEVITZ & CANTER, LLC
William E. Raney, MO #46954
Email: braney@cckc-law.com
Kellie Mitchell Bubeck, MO #65573
Email: kmitchell@cckc-law.com
310 W. 20" Street, Suite 300

Kansas City, Missouri 64108
Telephone: (816) 472-9000
Facsimile: (816) 472-5000

/s/ Gary M. Klinger

Gary M. Klinger
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Exhibit 3
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN KARPILOVSKY and JIMMIE
CRIOLLO, JR., individually and on behalf of
all others similarly situated,

Plaintiffs,
V. Case No. 1:17-cv-01307

ALL WEB LEADS, INC., a Delaware Hon. Harry D. Leinenweber
corporation,

Defendant.

PLAINTIFFS’ SECOND SET OF INTERROGATORIES
TO DEFENDANT ALL WEB LEADS

Pursuant to Fed. R. Civ. P. 33 and this Court’s preliminary approval order approving the
class action settlement agreement that the parties executed in April of 2019, Plaintiffs request
that the Defendant All Web Leads, Inc. respond to the interrogatories propounded herein by no
later than 45 days after the Court enters its preliminary approval order.

DEFINITIONS AND INSTRUCTIONS

The following terms shall have the following meanings:

1. “CONCERNING” or “RELATING TO” means referring to, regarding,
describing, evidencing, constituting, discussing, memorializing, summarizing, recording or
providing evidence of a subject matter.

2. “DIALED CALL” means any attempt to connect with a person via placing a
telephone call or text message using a DIALER.

3. “DIALER” means any electronic or manual system that is capable of making a

telephone call or sending a text message.
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4. “IDENTIFY” means:

a. when used with respect to a natural person, to state: (1) the full name of
the person, (2) his or her present or last known business and residential address and telephone
number, (3) his or her email address, (4) his or her employer and position or title, (5) a
description of his or her responsibilities, and (6) with respect to expert witnesses, the witness’s
profession and qualifications. Once a person has been identified in accordance with this
subparagraph, only the name of that person need be listed in response to subsequent
interrogatories requesting the identification of that person.

b. with respect to legal actions, to state: (1) the full names of all parties, (2)
each party’s status (such as plaintiff, defendant, third-party defendant, or intervenor), (3) the case
number, (4) the jurisdiction and specific court or tribunal, (5) the date the action was filed, (6)
the date the action was finally disposed of, or else an indication that the action is still pending,
(7) for each appeal, the full names of all parties to the appeal, (8) for each appeal, all docket
numbers, (9) for each appeal, the jurisdiction and specific appellate court or tribunal, (10) for
each appeal, the date filed, and (11) for each appeal, the date the appeal was finally decided or
otherwise disposed of, or if the appeal is still pending, an indication to that effect.

C. with respect to DOCUMENTS, to state: (1) the type of document (e.g.,
“letter to John Doe, cc: Richard Roe™), (2) its date or approximate date, (3) its author or authors,
(4) its recipient or recipients, (5) its subject matter, and (6) its present location or custodian (or in
lieu thereof attach a copy of the document). You need not provide a description as detailed as the
foregoing if the document is produced in response to these Interrogatories and if such

information is readily discernible from the document.
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d. with respect to a DOCUMENT that was, but is no longer, in your
possession or subject to your control, or in existence, to state whether it (1) is missing or lost, (2)
has been destroyed, (3) has been transferred, voluntarily or involuntarily, to others, or (4) has
been otherwise disposed of; and in each instance, explain the circumstances surrounding the
authorization for such disposition and state the date or approximate date thereof.

e. when used with respect to verbal communication, discussion, or meeting,
to state: (1) the type of communication, discussion or meeting (e.g., telephone conversation,
face-to-face conversation, staff meeting), (2) its date or approximate date, (3) the identity of its
participants or attendees, and (4) its general subject matter.

5. “PERSON” means any individual, partnership, association, corporation, joint
venture, governmental or administrative body, or other business or legal entities.

6. “THIRD PARTY” means any entity not owned or controlled by YOU, or any
person that does not receive an annual salary from YOU and with whom YOU have no
contractual obligation to defend or indemnify or otherwise hold harmless with respect to alleged
or actual violations of the Telephone Consumer Protection Act, 47 U.S.C., § 227, et seq.

1. “YOU,” “YOUR,” and/or “DEFENDANT” means All Web Leads and/or any
managers, directors, administrators, officers, executives, agents, contractors, fiduciaries, all
employees or other representatives of All Web Leads.

8. “LEAD” or “LEADS” means all PERSONS IDENTIFIED by YOU in response to
Interrogatory No. 8 in Plaintiff’s First Set of Interrogatories, and all PERSONS YOU thereafter
identified so that Plaintiffs could provide notice to the class that the Court certified on

June 25, 2018.



Case: 1:17-cv-01307 Document #: 155-2 Filed: 04/05/19 Page 47 of 84 PagelD #:2543

9. The terms “and” as well as “or,” whenever they appear herein, shall be construed
either disjunctively or conjunctively in order to bring within the scope of the specifications stated
in the Requests all responses that might otherwise be deemed outside the scope.

INTERROGATORIES

INTERROGATORY NO. 1:

IDENTIFY all THIRD PARTIES to whom YOQOU transferred a DIALED CALL.

RESPONSE TO INTERROGATORY NO. 1:

INTERROGATORY NO. 2:

For all THIRD PARTIES IDENTIFIED in response to Interrogatory No. 1, IDENTIFY
all DIALED CALLS YOU made to the LEADS and then transferred to that THIRD PARTY, and
for each such DIALED CALL state:

a. The phone number called, the date and time of the call and the result of the call
(e.g. no answer, message left, spoke with John Doe, etc.);

b. The PERSON YOU were attempting to reach, including each such PERSON’s
name, address, email, and phone number; and

c. The DIALER used and its location.

RESPONSE TO INTERROGATORY NO. 2:

INTERROGATORY NO. 3:

IDENTIFY all LEAD data sold or transferred by AWL to any THIRD PARTY for the
time period from January 1, 2015 to June 25, 2018.

RESPONSE TO INTERROGATORY NO. 3:
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Dated: April __, 2019 Respectfully submitted,

JOHN KARPILOVSKY and
JIMMIE CRIOLLO, JR.

/s/ Gary M. Klinger

KOZONIS & KLINGER, LTD.

Gary M. Klinger (ARDC # 6303726)
4849 N. Milwaukee Ave., Ste. 300
Chicago, Illinois 60630

Phone: 773.545.9607

Fax: 773.496.8617
gklinger@kozonislaw.com

-and-

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP
Jonathan D. Selbin

Email: jselbin@Ichb.com
250 Hudson Street, 8th Floor
New York, NY 10013
Telephone: (212) 355-9500
Facsimile: (212) 355-9592

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

Daniel M. Hutchinson

Email: dhutchinson@Ichb.com
275 Battery Street, 29th Floor
San Francisco, CA 94111-3339
Telephone: (415) 956-1000
Facsimile: (415) 956-1008

Attorneys for Plaintiffs and the Class
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CERTIFICATE OF SERVICE
I, Gary M. Klinger, hereby certify that on the___ day of April 2019, | served Plaintiff’s
Second Set of Interrogatories on the following counsel of record for Defendant by email at the

email addresses set forth below:

/s/ Gary M. Klinger

Gary M. Klinger

LATIMER LEVAY FYOCK LLC
Saskia Nora Bryan, IARDC #6255682
Email: sbryan@llflegal.com

55 W. Monroe St., Suite 1100
Chicago, Illinois 60603

Telephone: (312) 422-8000

Facsimile: (312) 422-8001

VENABLE LLP

Ari N. Rothman, USDC-IL #90785518
Email: anrothman@venable.com

600 Massachusetts Avenue, NW
Washington, D.C. 20001

Telephone: (202) 344-4000

Facsimile: (202) 344-8300

CoPILEVITZ & CANTER, LLC
William E. Raney, MO #46954
Email: braney@cckc-law.com
Kellie Mitchell Bubeck, MO #65573
Email: kmitchell@cckc-law.com
310 W. 20" Street, Suite 300

Kansas City, Missouri 64108
Telephone: (816) 472-9000
Facsimile: (816) 472-5000
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN KARPILOVSKY and JIMMIE
CRIOLLO, JR., individually and on behalf of
all others similarly situated,

Plaintiffs,
V. Case No. 1:17-cv-01307

ALL WEB LEADS, INC., a Delaware Hon. Harry D. Leinenweber
corporation,

Defendant.

PLAINTIFFS’ THIRD SET OF REQUESTS FOR PRODUCTION
TO DEFENDANT ALL WEB LEADS

Pursuant to Rule 34 of the Federal Rules of Civil Procedure and this Court’s preliminary
approval order approving the class action settlement agreement that the parties executed in April
of 2019, Plaintiff requests that Defendant All Web Leads, Inc. (“All Web Leads”) produce the
documents and electronically-stored information described herein, at Lieff Cabraser Heimann &
Bernstein, LLP, 275 Battery Street, 29th Floor, San Francisco, CA 94111, by no later than 45
days after the Court enters its preliminary approval order. As required by Rule 34(b), please
provide written responses to the following requests and produce the requested documents as they
are kept in the ordinary and usual course of business or organize and label the documents to
correspond with the categories in this request.

INSTRUCTIONS

1. Pursuant to Rule 26(b)(5), if YOU withhold the production of any DOCUMENT
which is responsive to the following requests on the grounds that the document is privileged or

otherwise protected, YOU shall state in a privilege log the nature of the claim of privilege or
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protection; and describe generally the type and nature of the DOCUMENT; the date of the
DOCUMENT; the identity of the author(s), the addressees, and any recipients of the
DOCUMENT; the DOCUMENT’s present location; and any other information that will enable
Plaintiff and the Court to assess the applicability of the privilege or protection.

2. Unless otherwise indicated, these requests shall pertain to the time period from
January 1, 2015 to June 25, 2018.

3. Wherever the word “or” appears herein, the meaning intended is the logical

inclusive “or,” i.e., “and/or.”

DEFINITIONS

The following terms shall have the following meanings:

1. “CONCERNING” or “RELATING TO” means referring to, regarding,
describing, evidencing, constituting, discussing, memorializing, summarizing, recording or
providing evidence of a subject matter.

2. “DIALED CALL” means any attempt to connect with a person via placing a
telephone call or text message using a DIALER.

3. “DIALER” means any electronic or manual system that is capable of making a
telephone call or sending a text message.

4. The terms “DOCUMENT” or “DOCUMENTS” include, without limitation, any
ELECTRONICALLY STORED INFORMATION and/or typewritten, handwritten, graphic,
photographic, printed or otherwise recorded matter or recording of symbols in tangible form,
however produced or reproduced, of every kind and regardless of where located, which is in
YOUR possession, custody, or control; or in the possession, custody or control of any servant or

agent of YOU or of YOUR attorneys. The terms include the following: electronically recorded
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information such as electronic mail (“email”), html files, databases, data processing cards or
tapes, computerized data, computer diskettes, or information otherwise contained on a
computer’s hard drive, disks or backup tapes; video tapes, audio tapes, view-graphs, or any
information maintained on digital, electronic, magnetic or other media; and any other summary,
schedule, memorandum, note, statement, letter, telegram, interoffice communication, report,
diary, worksheet, list, graph, chart, or index, tape record, partial or complete report of telephone
or oral conversation, transcript or minutes, compilation, tabulation, study, analysis, or other such
writing or recording. The terms “document” and “documents” include any originals, all file
copies, all other copies, no matter how prepared, and all drafts prepared in connection with such
documents, whether or not used, as well as the file in which the documents are maintained. A
draft or non-identical copy of a document, including a copy or duplicate of a document that has
any nonconforming notes, marginal annotations or other markings, and any preliminary version,
draft or revision of the foregoing, is a separate document within the meaning of these terms.

5. “ELECTRONICALLY STORED INFORMATION” (“ESI”) has the same full
meaning as construed by Fed. R. Civ. P. 26 and 34 and includes, without limitation, the
following:

a. Activity listings of electronic mail receipts and/or transmittals;

b. Output resulting from the use of any software program, including without
limitation word processing documents, spreadsheets, database files, charts, graphs and outlines,
electronic mail, AOL Instant Messenger (or similar program) or bulletin board programs,
operating systems, source code, PRF files, PRC files, batch files, ASCII files, and all
miscellaneous media on which they reside and regardless of whether such electronic data exist in

an active file, deleted file, or file fragment;
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C. Any and all items stored on computer memories, hard disks, floppy disks,
CD-ROM, magnetic tape, microfiche, or on any other vehicle for digital data storage and/or
transmittal, including without limitation a personal digital assistant, e.g., Palm Pilot, Blackberry,
Treo, iPod, or other device; and

d. Plaintiff requests that ESI be processed and produced in a manner that
preserves all metadata and that the parties confer regarding the production of metadata and the
form or any electronic production prior to the gathering or processing of ESI. Unless otherwise
requested, all such ESI is to be produced in an agreed-upon, computer searchable format.

6. “PERSON” means any individual, partnership, association, corporation, joint
venture, governmental or administrative body, or other business or legal entities.

7. “THIRD PARTY” means any entity not owned or controlled by YOU, or any
person that does not receive an annual salary from YOU, and with whom YQOU have no
contractual obligation to defend or indemnify or otherwise hold harmless with respect to alleged
or actual violations of the Telephone Consumer Protection Act, 47 U.S.C., § 227, et seq.

8. “YOU,” “YOUR,” and/or “DEFENDANT” means All Web Leads and/or any
managers, directors, administrators, officers, executives, agents, contractors, fiduciaries, all
employees or other representatives of All Web Leads.

9. “LEAD” or “LEADS” means all PERSONS IDENTIFIED by YOU in response to
Interrogatory No. 8 in Plaintiff’s First Set of Interrogatories, and all PERSONS YOU thereafter
identified so that Plaintiffs could provide notice to the class that the Court certified on June 25,

2018.
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10.  The terms “and” as well as “or,” whenever they appear herein, shall be construed
either disjunctively or conjunctively in order to bring within the scope of the specifications stated
in the Requests all responses that might otherwise be deemed outside the scope.

FORMAT OF PRODUCTION

It is hereby requested that YOU meet and confer with us regarding the production
format(s) for all data or documents maintained in electronic form before producing any
documents. Unless otherwise requested, all such data or documents are to be produced in an
agreed-upon, computer-searchable format.

DOCUMENTS TO BE PRODUCED

REQUEST FOR PRODUCTION NO. 1:

DOCUMENTS sufficient to show each DIALER(s) that YOU used to make the calls that
YOU IDENTIFIED in response to Interrogatory No. 2 of Plaintiff’s Second Set of
Interrogatories.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1:

REQUEST FOR PRODUCTION NO. 2:

DOCUMENTS sufficient to show that date and time that YOU placed each DIALED
CALL that YOU IDENTIFIED in response to Interrogatory No. 2 of Plaintiff’s Second Set of
Interrogatories.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2:
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REQUEST FOR PRODUCTION NO. 3:

DOCUMENTS sufficient to show the telephone numbers to which YOU placed any
DIALED CALL that YOU IDENTIFIED in response to Interrogatory No. 2 of Plaintiff’s Second
Set of Interrogatories.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3:

REQUEST FOR PRODUCTION NO. 4:

DOCUMENTS sufficient to show the THIRD PARTY to whom each DIALED CALL
that YOU IDENTIFIED in response to Interrogatory No. 2 of Plaintiff’s Second Set of
Interrogatories was transferred.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4:
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Dated: April __, 2019 Respectfully submitted,

JOHN KARPILOVSKY and
JIMMIE CRIOLLO, JR.

/s/ Gary M. Klinger

KOZONIS & KLINGER, LTD.

Gary M. Klinger (ARDC # 6303726)
4849 N. Milwaukee Ave., Ste. 300
Chicago, Illinois 60630

Phone: 773.545.9607

Fax: 773.496.8617
gklinger@kozonislaw.com

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP
Jonathan D. Selbin

Email: jselbin@Ichb.com
250 Hudson Street, 8th Floor
New York, NY 10013
Telephone: (212) 355-9500
Facsimile: (212) 355-9592

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

Daniel M. Hutchinson

Email: dhutchinson@Ichb.com
275 Battery Street, 29th Floor
San Francisco, CA 94111-3339
Telephone: (415) 956-1000
Facsimile: (415) 956-1008

Attorneys for Plaintiffs and the Class
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CERTIFICATE OF SERVICE
I, Gary M. Klinger, hereby certify that on the ___ day of April 2019, I served Plaintiff’s
Third Set of Requests for Production of Documents on the following counsel of record for

Defendant by email at the email addresses set forth below:

/s/ Gary M. Klinger

Gary M. Klinger

LATIMER LEVAY FYOCK LLC
Saskia Nora Bryan, IARDC #6255682
Email: sbryan@llflegal.com

55 W. Monroe St., Suite 1100
Chicago, Illinois 60603

Telephone: (312) 422-8000

Facsimile: (312) 422-8001

VENABLE LLP

Ari N. Rothman, USDC-IL #90785518
Email: anrothman@venable.com

600 Massachusetts Avenue, NW
Washington, D.C. 20001

Telephone: (202) 344-4000

Facsimile: (202) 344-8300

CoPILEVITZ & CANTER, LLC
William E. Raney, MO #46954
Email: braney@cckc-law.com
Kellie Mitchell Bubeck, MO #65573
Email: kmitchell@cckc-law.com
310 W. 20" Street, Suite 300

Kansas City, Missouri 64108
Telephone: (816) 472-9000
Facsimile: (816) 472-5000
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Exhibit 4
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN KARPILOVSKY and JIMMIE
CRIOLLO, JR., individually and on behalf of
all others similarly situated,

Plaintiffs,
V. Case No. 1:17-cv-01307

ALL WEB LEADS, INC., a Delaware Hon. Harry D. Leinenweber
corporation,

Defendant.

PLAINTIFFS’ FIRST SET OF REQUESTS FOR ADMISSION
TO DEFENDANT ALL WEB LEADS

Pursuant to Rule 36 of the Federal Rules of Civil Procedure and this Court’s preliminary
approval order approving the class action settlement agreement that the parties executed in April
of 2019, Plaintiffs John Karpilovsky and Jimmie Criollo, Jr. propound their First Set of Requests
for Admission to Defendant All Web Leads, Inc. (“All Web Leads”) to be answered by no later
than 45 days after the Court enters its final approval order approving such class action
settlement.

INSTRUCTIONS

1. Unless otherwise indicated, these requests shall pertain to the time period from
January 1, 2015, to June 25, 2018.

DEFINITIONS

The following terms shall have the following meanings:
1. “DIALED CALL” means any call that you identified in response to Interrogatory

No. 2 served herewith.
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2. “DIALER” means any electronic or manual system that is capable of making a
telephone call or sending a text message.

3. “PERSON” means any individual, partnership, association, corporation, joint
venture, governmental or administrative body, or other business or legal entities.

4, “THIRD PARTY” means any entity not owned or controlled by YOU, or any
person that does not receive an annual salary from YOU and with whom YOU have no
contractual obligation to defend or indemnify or otherwise hold harmless with respect to alleged
or actual violations of the Telephone Consumer Protection Act, 47 U.S.C., § 227, et seq.

5. “YOU,” “YOUR,” and/or “DEFENDANT” means All Web Leads and/or any
managers, directors, administrators, officers, executives, agents, contractors, fiduciaries, all
employees or other representatives of All Web Leads.

6. “LEAD” or “LEADS” means all PERSONS IDENTIFIED by YOU in response to
Interrogatory No. 8 in Plaintiff’s First Set of Interrogatories, and all PERSONS YOU thereafter
identified so that Plaintiffs could provide notice to the class that the Court certified on June 25,
2018.

7. “WEBSITE” means the website alleged in Paragraph 21 of Plaintiffs’ First
Amended Class Action Complaint (Dkt. 44) whose url address is: https://quote.affordable-
health-insuranceplans.org/HealthShort.

8. The terms “and” as well as “or,” whenever they appear herein, shall be construed
either disjunctively or conjunctively in order to bring within the scope of the specifications stated
in the Requests all responses that might otherwise be deemed outside the scope.

REQUESTS FOR ADMISSION

REQUEST NO. 1: Admit that each DIALED CALL YOU made and then transferred to a
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THIRD PARTY was placed on behalf of, or was intended to benefit, that THIRD PARTY.

ANSWER:

REQUEST NO. 2: Admit that any DIALED CALLS YOU made and then transferred to a

THIRD PARTY were placed with a DIALER that constitutes a predictive dialer, which had the
capacity to store numbers and dial those numbers at random, in sequential order, or based on
other criteria or inputs.

ANSWER:



Case: 1:17-cv-01307 Document #: 155-2 Filed: 04/05/19 Page 62 of 84 PagelD #:2558

Dated: April __, 2019 Respectfully submitted,

JOHN KARPILOVSKY and
JIMMIE CRIOLLO, JR.

/s/ Gary M. Klinger

KOZONIS & KLINGER, LTD.

Gary M. Klinger (ARDC # 6303726)
4849 N. Milwaukee Ave., Ste. 300
Chicago, Illinois 60630

Phone: 773.545.9607

Fax: 773.496.8617
gklinger@kozonislaw.com

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP
Jonathan D. Selbin

Email: jselbin@Ichb.com
250 Hudson Street, 8th Floor
New York, NY 10013
Telephone: (212) 355-9500
Facsimile: (212) 355-9592

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

Daniel M. Hutchinson

Email: dhutchinson@Ichb.com
275 Battery Street, 29th Floor
San Francisco, CA 94111-3339
Telephone: (415) 956-1000
Facsimile: (415) 956-1008

Attorneys for Plaintiffs and the Class



Case: 1:17-cv-01307 Document #: 155-2 Filed: 04/05/19 Page 63 of 84 PagelD #:2559

CERTIFICATE OF SERVICE
I, Gary M. Klinger, hereby certify that on the ___ day of April 2019, I served Plaintiff’s
First Set of Requests for Admission on the following counsel of record for Defendant by email at

the email addresses set forth below:

/s/ Gary M. Klinger

Gary M. Klinger

LATIMER LEVAY FYOCK LLC
Saskia Nora Bryan, IARDC #6255682
Email: sbryan@llflegal.com

55 W. Monroe St., Suite 1100
Chicago, Illinois 60603

Telephone: (312) 422-8000

Facsimile: (312) 422-8001

VENABLE LLP

Ari N. Rothman, USDC-IL #90785518
Email: anrothman@venable.com

600 Massachusetts Avenue, NW
Washington, D.C. 20001

Telephone: (202) 344-4000

Facsimile: (202) 344-8300

CoPILEVITZ & CANTER, LLC
William E. Raney, MO #46954
Email: braney@cckc-law.com
Kellie Mitchell Bubeck, MO #65573
Email: kmitchell@cckc-law.com
310 W. 20" Street, Suite 300

Kansas City, Missouri 64108
Telephone: (816) 472-9000
Facsimile: (816) 472-5000
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Exhibit 5
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Court Ordered Legal Notice

If you received a non-emergency call from or on behalf of All Web Leads
through the use of an automatic telephone dialing system, you may be eligible
to receive a payment from a class action settlement.

Karpilovsky v. All Web Leads, Inc., Case No. 1:17-cv-1307
United States District Court, Northern District of Illinois

This Notice May Affect Your Legal Rights. Please Read It Carefully.
A court authorized this notice. This is not a solicitation from a lawyer.

A $6,500,000 settlement has been reached in a class action lawsuit alleging that All Web Leads, Inc. (“AWL”)
used an automatic telephone dialing system to make telemarketing calls to cellular phones without the consent of
recipients in violation of the Telephone Consumer Protection Act. 47 U.S.C. 8 227 et seq. AWL denies that it did
anything wrong. The Court has not decided who is right.

You received this e-mail because AWL’s records show that you may have received one or more calls from AWL
that would allow you to be a member of the Settlement Class. The Court decided that the Settlement Class
includes:

All persons listed in Exhibit 1 [to the Settlement Agreement], which comprises certain
persons within the United States who received one or more non-emergency telephone
calls from All Web Leads, Inc., or any party acting on its behalf.

What Are the Settlement Terms? AWL has put in place certain practice changes designed to prevent
violations of the TCPA’s provisions on using an automatic telephone dialing system. A Settlement Fund
of $6,500,000 is being established to pay valid claims, attorneys’ fees and costs, incentive awards, and
settlement administration costs and expenses. Any remaining monies from uncashed settlement checks
will be redistributed to valid claimants on a pro rata basis up to a certain amount, with any leftover
amount paid to a non-profit charity selected by the parties and approved by the Court.

How Can | Get a Payment? To get a payment in the form of a check or electronic payment, you must
submit a claim. You can submit your claim online, through the settlement hotline, or by mail. It is
estimated that payments will be at least $70. The amount of the final cash payment will depend on the
total number of valid and timely claims filed by all Settlement Class Members. The claim deadline is

Your Other Options. If you do not want to be legally bound by the Settlement, you must exclude
yourself by . If you do not exclude yourself, you will release your claims against AWL and

. You may object to the Settlement by . A detailed notice available on the website explains
how to exclude yourself or object. The Court will hold a hearing on to consider whether to
approve the Settlement, a request for attorneys’ fees of not more than 35% of the Settlement Fund, and a
service payment of $10,000 each to the two Class Representatives. You may appear at the hearing, either
yourself or through an attorney hired by you, but you don't have to. For more information, call or visit
the website.

Do | Have a Lawyer in the Case? Yes. The Court appointed the law firms of Lieff, Cabraser, Heimann &
Bernstein, LLP; and Kozonis & Klinger, Ltd. to represent you as “Settlement Class Counsel.”

PLEASE VISIT WWW.AWLLAWSUIT.COM FOR MORE INFORMATION.



http://www.awllawsuit.com/
http://www.awllawsuit.com/
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Exhibit 6
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IN THE UNDITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

If you received an unsolicited telemarketing
call offering health insurance quotes or
services as a result of using the website

www.Affordable-Health-Insurance-Plans.org,
you might be eligible to receive a cash
payment from a class action settlement.

A court authorized this notice. This is not a solicitation from a lawyer.

e A $6,500,000 settlement has been reached in a class action lawsuit alleging that All Web Leads, Inc.
(“AWL”) used an automatic telephone dialing system to made telemarketing calls without the
consent of recipients in violation of the Telephone Consumer Protection Act. 47 U.S.C. § 227 et seq.
AWL owns and operates the website, www.Affordable-Health-Insurance-Plans.org, which offers
consumers free health insurance quotes online. AWL denies that it did anything wrong and the judge
presiding over the case, referred to herein as the “Court,” has not decided who is right.

e The class action lawsuit settlement involves certain people who received telemarketing calls from
AWL, or any party acting on its behalf, from the time period of February 21, 2013, through June 25,
2018. You have received this notice because AWL’s call records show that you might have received
such a call.

e The $6,500,000 settlement fund is being established to pay valid claims, attorneys’ fees and costs,
service awards, and settlement administration costs and expenses. Any remaining monies from
uncashed settlement checks will be redistributed to valid claimants, with any leftover amount paid to
a non-profit charity selected by the parties and approved by the Court. AWL has also put in place
certain practice changes designed to prevent violations of the TCPA.

e If you are a settlement class member, your legal rights are affected, and you have a choice you must
make now:

YOUR LEGAL RIGHTS AND OPTIONS IN THIS LAWSUIT:

SuBMmIT A CLAIM FORM This is the only way to get a payment from the settlement.
You can submit a valid and timely claim form online at

QUESTIONS? VISIT WWW.AWLLAWSUIT.COM

1710401.2
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www.awllawsuit.com or by mail to Karpilovsky v. All Web
Leads, Inc. c/o Postlethwaite & Netterville, P.O. Box 5219,
Abita Springs, LA 70420, or by calling the toll-free number,
[1-###-###-####].  If you do not do so, you will not receive a
settlement payment.

Get no payment but remain in the class.

Do NoTHING You will be bound by the judgment against AWL and you
will release claims you may have against AWL and the other
related parties released by the settlement.

Get out of this settlement. Get no benefits from it. Keep
rights.

AsK T0 BE EXCLUDED
If you ask to be excluded, you won’t share in the settlement

benefits. But you keep the right you have to sue AWL separately
about the same legal claims in this lawsuit.

OBJECT Write to the Court about why you believe the settlement is
unfair.

GoT0 A HEARING Ask to speak in Court about the fairness of the settlement.

e Your options are explained in this notice. To ask to be excluded, you must act before
To object to the settlement, you must act before

e The Court in charge of this case still has to decide whether to approve the settlement. Payments will
be made if the Court approves the settlement. Please be patient.

BASIC INFORMATION

1. Why was this notice issued?

A Court authorized this notice because you have a right to know about a proposed settlement of
this class action lawsuit, and about all of your options, before the Court decides whether to approve
the settlement. If the Court approves the settlement, an administrator appointed by the Court will
make the payments that the settlement allows. Because your rights will be affected by this
settlement, it is extremely important that you read this notice carefully.

If you received an emailed notice, it is because according to AWL’s records, you received calls
from AWL from the time period of February 21, 2013, through June 25, 2018. If so, you have
legal rights and options before the Court decides whether to approve the settlement. This notice
explains these things.

-
QUESTIONS? VISIT WWW.AWLLAWSUIT.COM
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Judge Harry D. Leinenweber of the United States District Court for the Northern District of Illinois
is currently overseeing this case. The case is known as Karpilovsky v. All Web Leads, Inc., Case
No. 1:17-cv-1307. The persons who sued are called the plaintiffs. The company they are suing,
AWL, is called the defendant.

2. What is a class action?

In a class action, one or more people called class representatives (in this case, John Karpilovsky
and Jimmie Criollo, Jr.) sue on behalf of people who have similar claims. All these people are
called class members. One court resolves the issues for all class members, except for those who
exclude themselves from the class.

The Court decided that this lawsuit can be a class action because it meets the requirements of

FEDERAL RULE OF CiviL PROCEDURE Rule 23, which governs class actions filed in United States
Federal Court.

3. Why is there a settlement?

The Court did not decide in favor of the plaintiffs or defendant. Both sides agreed to a settlement
instead of going to trial. That way, they avoid the cost of a trial, and the people affected will get
compensation. The representative plaintiffs and their attorneys think the settlement is best for all
class members.

WHO IS IN THE SETTLEMENT

4. How do | know if | am part of the settlement?

The settlement provides relief for all class members, who are described as all persons listed in
Exhibit ___ to the Settlement Agreement, which comprises persons within the United States who
received one or more non-emergency telephone calls from All Web Leads, Inc., or any party acting
on its behalf.

If you have questions about whether you are a class member, or are still not sure whether you are
included, you can call 1-###-##-###t or visit www.awllawsuit.com for more information.

THE SETTLEMENT BENEFITS - WHAT YOU GET

5. What does the settlement provide?

AWL has agreed to pay a total settlement amount of $6,500,000 in four payments over time
between 2019 and 2025. This amount will be used to create a settlement fund to pay settlement
awards to class members, plaintiffs’ attorneys’ fees, any service award to the representative
plaintiffs, costs, expenses, and settlement administration.

-3
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Any remaining monies from uncashed settlement checks will be redistributed to valid claimants,
with any leftover amount paid to a non-profit charity selected by the parties and approved by the
Court. Additionally, AWL has put in place certain practice changes designed to prevent violations
of the TCPA’s provisions on using an automatic telephone dialing system and the Court has
ordered AWL to produce certain information to Class Counsel.

How YOU GET A PAYMENT

6. How and when can | get payments?

Each class member who submits a valid and timely claim form will receive a settlement award.

A settlement award is a cash payment that will be issued by check or electronic transfer, whichever
you choose. Settlement awards will be paid over time in four distributions between 2019 and
2025. It is estimated that each eligible class member’s total cash award payments will total at least
$70 per claim, but the final cash payment amounts will depend on the total number of valid and
timely claims filed by all class members.

Claims may be submitted by no later than electronically at www.awllawsuit.com, or
by calling the toll-free number 1-###-##H-####, or by mail to:

Karpilovsky v. All Web Leads, Inc.
c/o Postlethwaite & Netterville
P.O. Box 5219
Abita Springs, LA 70420

Settlement awards will not be distributed until the settlement becomes final. The Court will hold
a hearing on , to decide whether to approve the settlement. Please be patient.

7. Why are the cash payments being made over time?

AWL provided to class counsel under the protective order issued in the lawsuit, and to the Court
under seal, financial information to establish the appropriateness of a limited fund class action
under Rule 23(b)(1)(B) of the Federal Rules of Civil Procedure. Specifically, AWL provided
financial information to establish that it does not currently have the financial resources to pay the
aggregated claims of all class members. The settlement agreement therefore permits AWL to fund
the settlement over time by paying $1,500,000 in 2019; $2,000,000 by no later than January 7,
2021; $1,000,000 by no later than January 9, 2023; and $2,000,000 by no later than January 7,
2025. These payments over time will ensure that AWL can pay the full $6,500,000 settlement
amount and continue to pay its operating expenses.

Cash payments will be made over time in four distributions between 2019 and 2025. Please be
patient.

-4—
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8. What am | giving up to get a payment or stay in the class?

If you are a class member, unless you exclude yourself, that means that you can’t sue, continue to
sue, or be part of any other lawsuit against AWL or certain other entities defined in the settlement
agreement (known as the “Released Parties”) about the legal issues in this case and all of the
decisions and judgments by the Court will bind you.

For non-emergency calls made using an automatic telephone dialing system, without the prior
express consent of the called party, the TCPA provides for damages of $500 per illegal call, or
$1,500 per illegal call made in willful violation of the TCPA. However, AWL has denied that it
made any illegal calls to anyone, and that it will have in any future lawsuit a full range of potential
defenses, including that it had prior express consent to make the calls if the party provided its
cellular telephone number to AWL at any time. Please note that the TCPA does not provide for
attorneys’ fees to prevailing individual plaintiffs.

If you file a claim form for benefits or do nothing at all, you will release AWL and the Released
Parties from any liability for them.

Remaining in the class (by filing a claim form for benefits or doing nothing at all) means that you,
as well as your assigns, heirs, executors, administrators, successors, representatives, agents,
partners, attorneys, predecessors-in-interest, and any (past or present) authorized users of your
cellular or residential telephones, release, resolve, relinquish, and discharge AWL and the
Released Parties from any and all claims, causes of action, suits, obligations, debts, demands,
agreements, promises, liabilities, damages, losses, controversies, costs, expenses, and attorneys’
fees of any nature whatsoever, whether based on any federal law, state law, common law, territorial
law, foreign law, contract, rule, regulation, any regulatory promulgation (including, but not limited
to, any opinion or declaratory ruling), or equity, whether known or unknown, suspected or
unsuspected, asserted or unasserted, foreseen or unforeseen, actual or contingent, liquidated or
unliquidated, punitive or compensatory, as of the date of the Final Approval Order, that arise out
of or relate in any way to this lawsuit or the facts that give rise to this lawsuit, including but not
limited to claims that could have been asserted in the lawsuit. Remaining in the class also means
that you cannot institute any action or cause of action (in law, in equity or administratively), suits,
debts, liens, or claims, known or unknown, fixed or contingent, which you may have or claim to
have, in state or federal court, in arbitration, or with any state, federal or local government agency
or with any administrative or advisory body, arising from or related in any way to the claims
released by the settlement.

The settlement agreement (available at the website) provides more detail regarding the release and
describes the released claims with specific descriptions in necessary, accurate legal terminology,
so read it carefully. You can talk to the law firms representing the class listed in Question 10
below for free or you can, at your own expense, talk to your own lawyer if you have any questions
about the Released Parties or the released claims or what they mean.

The release does not apply to class members who timely exclude themselves from the settlement.

-5
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EXCLUDING YOURSELF FROM THE SETTLEMENT

If you don't want to participate in this settlement, then you must take the steps below to exclude
yourself from the settlement.

9. How do | exclude myself from the settlement?

To exclude yourself, you must send an “Exclusion Request” form, which is available at
www.awllawsuit.com. Be sure to include your name, address, and signature. You must mail your
Exclusion Request postmarked by , to:

Karpilovsky v. All Web Leads, Inc. — Exclusions
c/o Postlethwaite & Netterville
P.O. Box 5219
Abita Springs, LA 70420

If you ask to be excluded, you will not get any settlement award, and you cannot object to the
settlement. You will not be legally bound by anything that happens in this lawsuit.

THE LAWYERS REPRESENTING YOU

10. Do I have a lawyer in this case?

Yes. The Court appointed the law firms of Lieff Cabraser Heimann & Bernstein, LLP; and
Kozonis & Klinger, Ltd. to represent you as “Class Counsel.” You do not have to pay Class
Counsel. If you want to be represented by your own lawyer, and have that lawyer appear in court
for you in this case, you may hire one at your own expense.

LIEFF CABRASER HEIMANN & KOZONIS & KLINGER, LTD.
BERNSTEIN, LLP 4849 N. Milwaukee Avenue, Ste. 300
275 Battery Street, 29th Floor Chicago, lllinois 60630

San Francisco, CA 94111-3339

11. How will the lawyers and class representatives be paid?

Class Counsel will ask the Court to approve payment of no more than $2,275,000 (not more than
35% of the settlement fund) to compensate them for expenses and for attorneys’ fees for
investigating the facts, litigating the case, and negotiating the settlement. Class Counsel will also
request a service award of $10,000 to each of the two class representatives, in compensation for
their time and effort. The Court may award less than these amounts. These payments, along with
the costs of administering the settlement, will be made out of the settlement fund.

-6—
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Any objection to Class Counsel’s application for attorneys’ fees and costs may be filed, and must
be postmarked, no later than , which is 30 days following the filing of Class
Counsel’s motion for an award of attorneys’ fees and costs.

OBJECTING TO THE SETTLEMENT

You can tell the Court that you do not agree with the Settlement or some part of it.

12 How do | tell the Court that | do not think the settlement is fair?

You can tell the Court that you don’t agree with the settlement or some part of it. If you are a class
member, you can object to the settlement if you do not think the settlement is fair. You can state
reasons why you think the Court should not approve it. The Court will consider your views. To
object, you must file a notice with the Court saying that you object to the proposed settlement in
Karpilovsky v. All Web Leads, Inc., Case No. 1:17-cv-1307 (N.D. Ill.). Be sure to: include your
full name, address, and the telephone number you allege received a call giving rise to the lawsuit;
state that your objection is made on your behalf only; identify any lawyer who was consulted about
your objection or this case; provide the reasons you object to the settlement; and state whether you
intend to appear at the final approval hearing on your own behalf or through counsel. Your
objection to the settlement must be postmarked no later than

THE FAIRNESS HEARING

13. When and where will the Court decide whether to approve the settiement?

The Court will hold a fairness hearing to decide whether to approve the settlement. This fairness
hearing will be heldat __ a.m. on , ___, 2019 at the United States District Court for the
Northern District of Illinois, Eastern Division, Everett McKinley Dirksen United States
Courthouse, 219 South Dearborn Street, Chicago, IL 60604 before the Honorable Harry D.
Leinenweber. The hearing may be moved to a different date or time without additional notice, so
you should check the website for updates. At this hearing, the Court will consider whether the
settlement is fair, reasonable, and adequate, and whether to award attorneys’ fees, expenses, and
service awards as described above, and in what amounts. If there are objections, the Court will
consider them. After the hearing, the Court will decide whether to approve the settlement. We do
not know how long it will take the Court to issue its decision. It is not necessary for you to appear
at this hearing, but you may attend at your own expense.

14. May | speak at the hearing?

If you are a class member who objects to the settlement, you may ask the Court for permission to
speak at the fairness hearing. To do so, you must file a notice with the Court stating that you intend
to appear at the fairness hearing in Karpilovsky v. All Web Leads, Inc., Case No. 1:17-cv-1307
(N.D. llI.). Be sure to include your full name, address, and telephone number. Your notice or
letter stating your notice of intention to appear must be postmarked no later than , __and
be filed or sent to the Clerk of the Court. You cannot speak at the hearing if you excluded yourself.

-7
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IF YOU DO NOTHING

15. What happens if | do nothing at all?

If you do nothing, and are a class member, you will not receive a payment after the Court approves
the settlement. In order to receive a payment, you must submit a claim form. You will be bound
by the judgment against AWL and you will release claims you may have against AWL and the
Released Parties.

GETTING MORE INFORMATION

16. How do | get more information?

This notice summarizes the proposed settlement. More details are in the settlement agreement.
You can get a copy of the settlement agreement by calling the claims administrator toll-free at 1-
HiH-HH-HHAE, writing to: Karpilovsky v. All Web Leads, Inc. c/o Postlethwaite & Netterville,
P.O. Box 5219, Abita Springs, LA 70420; or visiting the website at www.awllawsuit.com, where
you will find answers to common questions about the settlement, a claim form, plus other
information to help you determine whether you are a class member and whether you are eligible
for a payment.

-8
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Claim Form

Instructions:
e Your claim form must be postmarked by for your claim to
be accepted.
e This claim form should only be used if a claim is being mailed in and is not
being filed online at www. XXXXXXXXXXX.com or through the telephone
claim filing services at 1-XXX-XXX-XXXX.

(1) Your Name

First Name MI  Last Name

HEEEEEEEEEEEEEEpEEEEEEEEEEEEEn

(2) Current Address

(3) Phone Number(s) On Which You Received a Call

Phone Number 1 | ]
Phone Number 2 L]
Phone Number 3 | ]

Claim forms must be mailed and postmarked to the following address by

All Web Leads TCPA Settlement Claims Administrator
P.O. Box XxXxxx
XXXXXX, XXXXXXX, XXXXX
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN KARPILOVSKY and JIMMIE
CRIOLLO, JR., individually and on behalf of

all others similarly situated,
y Case No. 1:17-cv-01307

Plaintiff Hon. Harry D. Leinenweber

V.

ALL WEB LEADS, INC., a Delaware
corporation,

Defendant.

[PROPOSED] ORDER GRANTING PRELIMINARY APPROVAL OF CLASS
SETTLEMENT AND DIRECTION OF NOTICE UNDER RULE 23(E)

Before the Court is Plaintiffs’ Motion for Preliminary Approval of Class Settlement and
Direction of Notice under Rule 23(e) (“Motion”).

WHEREAS, on February 21, 2017, plaintiff William Sullivan filed a class action
complaint in the Northern District of Illinois against AWL captioned Sullivan v. All Web Leads,
Inc., No. 1:17-cv-01307 (N.D. Ill.) (the “Action”). The complaint alleged that Defendant All
Web Leads, Inc. (“AWL”) violated the Telephone Consumer Protection Act, 47 U.S.C. § 227, et
seq.. OnJuly 25, 2017, after William Sullivan withdrew, plaintiffs John Karpilovsky and
Jimmie Criollo, Jr. filed an amended class action complaint in the Action (Dkt. 44).

WHEREAS, Plaintiffs’ claims survived AWL’s motion to dismiss, and the parties
engaged in contested discovery and expert discovery, taking multiple depositions, and litigated
class certification and expert challenges. On June 25, 2018, the Court denied AWL’s challenge
to one of Plaintiffs’ experts, and granted Plaintiffs’ motion for class certification and ordered

notice to the class. Dkt. 103.

1706221.1
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WHEREAS, after sending class notice on or about October 2, 2018, the parties resumed
settlement talks and, after two in-person mediation sessions before the Hon. Wayne Andersen
(ret.) and multiple emails and telephone calls, they reached a Settlement Agreement? that has
been filed on the Court’s docket.

WHEREAS, this Settlement Agreement is intended by the parties to fully, finally, and
forever resolve, discharge and settle the Released Claims, as defined in the Settlement
Agreement, upon and subject to the terms and conditions therein.

WHEREAS, the parties agree that the Settlement is a negotiated compromise, does not
amount to an admission of liability, and that nothing in the Settlement is admissible in this
Action or any future lawsuit to suggest a litigated class would be appropriately certified or that
the method of providing Notice to the Settlement Class is proper, or to prove any claim on the
merits.

IT ISHEREBY ORDERED AS FOLLOWS:

. PRELIMINARY APPROVAL OF THE CLASS ACTION SETTLEMENT:

1. The Court hereby finds that the Court that will likely be able to approve the
proposed Settlement, as embodied in the Settlement Agreement, as being fair, reasonable and
adequate to the Settlement Class under Rule 23(e)(2) of the Federal Rules of Civil Procedure,
subject to further consideration at the Final Approval Hearing to be conducted as described
below. The proposed Settlement appears to be the product of intensive, thorough, serious,
informed, and non-collusive negotiations overseen by the Hon. Wayne R. Anderson (Ret.); has
no obvious deficiencies; does not improperly grant preferential treatment to the Class
Representatives or segments of the Settlement Class; and appears to be fair, reasonable, and
adequate, such that notice of the Settlement should be directed to the Settlement Class Members,
and a Final Approval Hearing should be set.

2. Accordingly, the Motion is GRANTED.

! Unless stated otherwise, capitalized terms shall have the definitions set forth in the Settlement Agreement
filed herewith.
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1. THE CLASS, CLASS REPRESENTATIVES, AND CLASS COUNSEL

3. “Settlement Class” means, for purposes of this Class Action Settlement only, the
Plaintiffs and all persons listed in Exhibit 1 to the Settlement Agreement.

4. The Plaintiffs’ lead counsel were appointed by the Court on June 25, 2018 (Dkt.
103), have applied for appointment as Settlement Class Counsel, and the proposed Class
Representatives are John Karpilovsky and Jimmie Criollo, Jr., whom the Court appointed Class
Representatives in its June 25, 2018 Order.

1. PRELIMINARY FINDINGS
5. The Court finds that it will likely be able to approve, under Rule 23(e)(2), the

proposed Settlement Class as defined above, consisting of approximately 534,852 individuals
who received one or more non-emergency telephone calls from All Web Leads, Inc., or any party
acting on its behalf.

6. The Court furthermore finds that it will likely be able to certify the Settlement
Class for purposes of judgment on the proposal, because the Settlement Class and Class
Representatives likely meet the numerosity, commonality, typicality, and adequacy requirements
of Rule 23(a)(1)-(4).

7. The Court furthermore finds that certification of a limited fund class is likely
appropriate because prosecuting individual actions by class members would create a risk of
individual adjudications that, as a practical matter, would be dispositive of the interests of the
other members not parties to the individual adjudications or would substantially impair or
impede their ability to protect their interests within the meaning of Rule 23(b)(1)(B).

8. Unless the parties agree or the Court orders otherwise, AWL shall respond to the
discovery requests attached as Exhibits 2 and 3 to the Settlement Agreement by no later than 45
days from entry of this Order. Any responses to the discovery requests in Exhibits 2 and 3
provided prior to the entry of a Final Approval Order shall be afforded all protections set forth in
Federal Rule of Evidence 408, and may not be used for any purpose other than settlement. After

the Final Approval Order is entered, Plaintiffs may use the responses to the discovery requests in
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Exhibit 3 for any purpose whatsoever so long as it is not inconsistent with the terms of this
Settlement Agreement.

V. NOTICE TO CLASS MEMBERS
9. Under Rule 23(c)(2), the Court finds that the content, format, and method of

disseminating Notice, as set forth in the Motion and the supporting Declaration of Kyle Mason,
and the Settlement Agreement, including email notice to all Settlement Class Members, is
appropriate notice, satisfies all requirements provided in Rule 23(c)(2)(A) and due process, and
is reasonable within the meaning of Rule 23(e)(1)(B). The Court hereby approves such notice,
appoints appoint Postlethwaite & Netterville as the Claims Administrator, and directs that such
notice be disseminated in the manner set forth in the proposed Settlement Agreement to
Settlement Class Members under Rule 23(e)(1).

10.  Any member of the Settlement Class who wishes to exclude himself or herself
from the Settlement Class must provide a written Request for Exclusion postmarked by the Opt-
Out Deadline that states his or her full name, address, and intention to be excluded from the
Settlement Class.

11.  Any Settlement Class Member who does not request exclusion from the
Settlement Class may file a written objection with the Court by the Objection Deadline that: (a)
states his or her name, address, and telephone number; (b) states that the objection is made on
the individual’s behalf only; (c) identifies any lawyer who was consulted as to such objection
or this case; (d) states the reasons for his or her Objection; and (e) states whether he or she
intends to appear at the Final Approval Hearing on his or her own behalf or through counsel.
Any documents supporting the Objection must be attached to the Objection. The parties shall
have the right to depose any objector to assess whether the objector has standing or motives that
are inconsistent with the interests of the Settlement Class. The right to object to this Settlement
must be exercised individually by an individual Settlement Class Member, not by the act of

another person acting or purporting to act in a representative capacity.



Case: 1:17-cv-01307 Document #: 155-2 Filed: 04/05/19 Page 82 of 84 PagelD #:2578

V. SCHEDULE AND PROCEDURES FOR DISSEMINATNIG NOTICE, FILING
CLAIMS, REQUESTING EXCLUSION FROM THE CLASS, FILING
OBJECTIONS TO THE CLASS ACTION SETTLEMENT, AND FILING THE
MOTION FOR FINAL APPROVAL

Proposed Date Court Adopted Date | Event
(if altered)
, 2019 , 2019 Objection and Opt-Out Deadline

, 2019 , 2019 Claim Filing Deadline

, 2019 , 2019 Motion for Final Approval and
Approval of Attorneys’ Fees and
Expenses filed

, 2019 , 2019 Final Approval Hearing

VI. EINAL APPROVAL HEARING

12.  The Final Approval Hearing shall take place on ,2019at __ :00a.m. at
the United States District Court for the Northern District of Illinois, Eastern Division, Everett
McKinley Dirksen United States Courthouse, 219 South Dearborn Street, Chicago, IL 60604
before the Honorable Harry D. Leinenweber, for the following purposes: (a) to determine
whether the proposed Settlement is fair, reasonable, and adequate, and should be finally
approved by the Court, (b) to determine whether an order and final judgment should be entered
dismissing the Released Claims with prejudice; (c¢) to determine whether Class Counsel’s motion
for an award of attorneys’ fees and reimbursement of litigation expenses (including a incentive
payments to the Class Representatives) should be approved; and (d) to consider any other matters
that properly may be brought before the Court in connection with the Settlement and the notice

program.



Case: 1:17-cv-01307 Document #: 155-2 Filed: 04/05/19 Page 83 of 84 PagelD #:2579

VIl. OTHER PROVISIONS

13.  Class Counsel are hereby appointed as Settlement Class Counsel under rule
23(9)(3). Settlement Class Counsel and AWL are authorized to take, without further Court
approval, all necessary and appropriate steps to implement the Settlement, including the
approved notice program.

14.  The Parties are given leave to file under seal sufficient, reasonably-accessible,
financial information to establish the appropriateness of a limited fund class action under Rule
23(b)(1)(B) of the Federal Rules of Civil Procedure.

15.  The deadlines set forth in this Preliminary Approval Order, including, but not
limited to, adjourning the Final Approval Hearing, may be extended by Order of the Court, for
good cause shown, without further notice to the Class Members, except that notice of any such
extensions shall be included on the Settlement Website. The Court may approve the proposed
Settlement with such modifications as Plaintiffs and Defendant may agree to, if appropriate,
without further notice to the Settlement Class provided that notice of any such modifications
shall be included on the Settlement Website. Class Members should check the Settlement
Website regularly for updates and further details regarding extensions of these deadlines.
Requests for Exclusion and Objections must meet the deadlines and follow the requirements set
forth in the approved notice in order to be valid.

16.  Settlement Class Counsel and AWL’s counsel are hereby authorized to use all
reasonable procedures in connection with approval and administration of the Settlement that are
not materially inconsistent with the Preliminary Approval Order or the Settlement, including
making, without further approval of the Court, minor changes to the form or content of the Class
Notice that the parties jointly agree are reasonable or necessary.

17. Settlement Class Members are preliminarily enjoined from bringing any new
alleged class actions asserting any Released Claim or attempting to amend an existing action to

assert any Released Claim.
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18.  The Court shall maintain continuing jurisdiction over these proceedings for the

benefit of the Settlement Class as defined in this Order.

IT IS SO ORDERED.

DATED:

THE HONORABLE HARRY D. LEINENWEBER
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN KARPILOVSKY and JIMMIE
CRIOLLO, JR., individually and on behalf of

all others similarly situated, Case No. 1:17-cv-01307

Plaintiffs, Hon. Harry D. Leinenweber

V.

ALL WEB LEADS, INC., aDelaware
corporation,

Defendant.

DECLARATION OF DANIEL M. HUTCHINSON IN SUPPORT OF PLAINTIFFS
MOTION FOR PRELIMINARY APPROVAL OF CLASSACTION SETTLEMENT

1712782.1
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I, DANIEL M. HUTCHINSON, declare as follows:

1 | am a partner in the law firm of Lieff Cabraser Heimann & Bernstein, LLP
(“LCHB"), counsal of record for Plaintiffs and the Class in this matter. | am admitted to this
Court’s genera bar and am a member in good standing of the bar of the State of California; the
United States District Court for the Central, Northern, and Southern Districts of California; the
United States District Court for the Eastern District of Wisconsin; and the U.S. Courts of
Appealsfor the First, Third, Fourth, Ninth, and Eleventh Circuits. Except as otherwise noted, |
have personal knowledge of the facts set forth in this declaration, and could testify competently
to themif called upon to do so.

AWL Has Submitted Evidence of a Limited Fund.

2. Defendant All Web Leads, Inc. (“AWL") has submitted evidence to Class
Counsel to establish the appropriateness of alimited fund class action under Rule 23(b)(1)(b) of
the Federal Rules of Civil Procedure. In particular, AWL has submitted financial information
that establishes that the total of the aggregated claims and the fund available for satisfying them,
set definitely at their maximums, demonstrate the inadequacy of the fund to pay all claims; and
that the whole of the inadequate fund should therefore be devoted to the overwhelming claims.
Class Counsel have reviewed the documents provided by AWL, which include financial
statements, loan documents, and financial forecasts.

Plaintiffs Prosecuted the Case Vigorously.

3. Following the Court’s denial of AWL’s motion to dismiss, Plaintiffs vigorously
pursued discovery from AWL both on the underlying merits and class certification issues.
Plaintiffs served interrogatories and document requests and deposed two AWL corporate
representatives designated pursuant to Rule 30(b)(6) of the Federal Rules of Civil Procedure.
Plaintiffs also filed two motions to compel against AWL that were granted in their entirety,
culminating in the production of over 9,000 pages of responsive documents, including AWL’s
call list (the cell phone numbers, names, and email addresses of each person called) and call data

(related data and documents from AWL '’ s databases regarding each person on the call list).

-2-
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4, On December 1, 2017, Plaintiffs disclosed the expert reports of Alex Y oung and
Jeffrey Hansen. Thereafter, Plaintiffs filed their Motion for Class Certification on January 12,
2018. See Dkts. 75-78. AWL opposed the Motion and sought to exclude the opinions of Mr.
Young. SeeDkts. 70, 92. On June 25, 2018, the Court entered its Memorandum Opinion and
Order denying AWL’s motion to exclude Plaintiffs' expert witness and granting Plaintiffs
motion for class certification. See Karpilovsky v. All Web Leads, Inc., No. 17 C 1307, 2018 WL
3108884, at *5 (N.D. Ill. June 25, 2018) (L einenweber, J.).

The Settlement Was a Result of Good-Faith, Arm’s-L ength Settlement Negotiations.

5. At the July 11, 2018 status hearing, the parties informed the Court they agreed to
amediation date with the Hon. Wayne R. Andersen (Ret.) of JAMS in Chicago.

6. Prior to the mediation, Plaintiffs and AWL submitted detailed mediation briefs to
Judge Andersen, setting forth their respective views on the strengths of their cases. In addition,
AWL provided Plaintiffs with informal discovery regarding its financia health and ability to
fund a settlement.

7. At the August 21, 2018 mediation, the parties discussed their relative views of the
law and the facts and potential relief for the Class, sharply differing over both the dollar amount
of relief to be provided to the Class and the structure of any settlement. Theinitial daylong
mediation conference did not result in settlement.

8. The parties nonethel ess continued to exchange correspondence and information
with each other and the mediator regarding the possibility of settlement. AWL produced
additional informal discovery regarding AWL'’s finances and ability to fund a settlement. AWL
furnished to Plaintiffs updated financia statements, loan documents, and financial forecaststo
allow Plaintiffs’ counsel to further evaluate the case.

9. The parties held a second day-long meditation on February 11, 2019. After much
negotiation but still being unable to break the logjam, the parties ultimately requested and
accepted Judge Andersen’s settlement proposal for the resolution of the case and reached a

settlement in principle with the assistance of Judge Andersen.

-3-
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10.  The Settlement Agreement resulted from good-faith settlement negotiations over
many months. At all times, the settlement negotiations were highly adversarial, non-collusive,
and at arm’ s length.

| declare that the foregoing is true and correct, and that this declaration was executed in

San Francisco, California on this 5th day of April, 2019.

By: /sl Daniel M. Hutchinson
Daniel M. Hutchinson

1712782.1
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN KARPILOVSKY and JIMMIE
CRIOLLO, JR., individually and on behalf of

all others similarly situated, Case No. 1:17-cv-01307

Hon. Harry D. Leinenweber
Plaintiffs,

V.

ALL WEB LEADS, INC., a Delaware
corporation,

Defendant.

DECLARATION OF DUSTIN M. MIRE ON ESTIMATED CLAIMANT RECOVERY

[, DUSTIN M. MIRE, hereby declare as follows:

1. Iam an Associate Director of Consulting for Postlethwaite & Netterville, APAC (P&N). [ am responsible for
the operations of P&N'’s class action notice and claims administration programs. Except as otherwise noted,
[ believe the information provided herein to be true and correct to the best of my knowledge and belief.

2. The table below provides summary statistics based on a sample of previously settled TCPA cases across
various U.S. District Courts.!

Theoretical Estimated
Recovery with Average
100% Approximate Class
Participation | Participation Member
Range Rate Rate Recovery
High $7.06 8.50% $305.90
Average $2.66 3.88% $110.40
Low $0.56 1.10% $14.28

! The source data utilized to compile these statistics is publicly available through PACER, Westlaw, and LexisNexis.
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Cases utilized within the sample include:

Gehrich v. Chase Bank USA, N.A. (N.D. Ill. Case No. 12-C-5510)

Franklin v. Wells Fargo Bank, N.A. (S.D. Cal. Case No. 24 14-CV-2349)
Ott v. Mortg. Investors Corp. of Ohio, Inc. (D. Or. Case No. 14-CV-00645)
Kolinek v. Walgreen Co. (N.D. Ill. Case No. 13-C-4806)

Jonsson v. USCB Inc. (C.D. Cal. Case No.13-CV-8166)

Couser v. Comenity Bank (S.D. Cal. Case No. 12-CV-2484)

Bayat v. Bank of the West (N.D. Cal. Case No. 13-CV-2376)

Wilkins v. HSBC Bank Nevada, N.A. (N.D. Ill. Case No. 14-C-190)

In re Capital One TCPA Litig. (N.D. Ill. Case No. 12-C-10064)
Wannemacher v. Carrington Mortg. Servs., LLC (C.D. Cal. Case No. 8:12-CV-2016)
Malta v. Freddie Mac (S.D. Cal. Case No. 10-CV-1290)

Grannan v. Alliant Law Group, P.C. (N.D. Cal. Case No. C-10-02803)

3. Across the sample of TCPA class actions referenced above, the average, theoretical per-class-member
recovery based on 100% participation by class members was $2.66 (ranging from a low of $0.56 to a high of
$7.06). However, class members actually received considerably more, since the average participation rate
across the twelve cases was 3.88% (ranging from a low of 1.10% to a high of 8.50%), resulting in an average,
actual per class-member recovery of $110.40 (ranging from a low of $14.28 to a high of $305.90).

4. Based on the statistics provided above as well as the collective industry experience of P&N professionals, a
recovery of $70.00 per class member in this matter is reasonable.

I declare under the penalty of perjury that the foregoing is true and correct to the best of my knowledge and belief
and that this declaration was executed on April 4, 2019.

Dichin /1//d

Dustin M. Mire
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN KARPILOVSKY and JIMMIE
CRIOLLO, JR., individually and on behalf of

all others similarly situated,
y Case No. 1:17-cv-01307

Plaintiff Hon. Harry D. Leinenweber

V.

ALL WEB LEADS, INC., a Delaware
corporation,

Defendant.

[PROPOSED] ORDER GRANTING PRELIMINARY APPROVAL OF CLASS
SETTLEMENT AND DIRECTION OF NOTICE UNDER RULE 23(E)

Before the Court is Plaintiffs’ Motion for Preliminary Approval of Class Settlement and
Direction of Notice under Rule 23(e) (“Motion”).

WHEREAS, on February 21, 2017, plaintiff William Sullivan filed a class action
complaint in the Northern District of Illinois against AWL captioned Sullivan v. All Web Leads,
Inc., No. 1:17-cv-01307 (N.D. Ill.) (the “Action”). The complaint alleged that Defendant All
Web Leads, Inc. (“AWL”) violated the Telephone Consumer Protection Act, 47 U.S.C. § 227, et
seq.. OnJuly 25, 2017, after William Sullivan withdrew, plaintiffs John Karpilovsky and
Jimmie Criollo, Jr. filed an amended class action complaint in the Action (Dkt. 44).

WHEREAS, Plaintiffs’ claims survived AWL’s motion to dismiss, and the parties
engaged in contested discovery and expert discovery, taking multiple depositions, and litigated
class certification and expert challenges. On June 25, 2018, the Court denied AWL’s challenge
to one of Plaintiffs’ experts, and granted Plaintiffs’ motion for class certification and ordered

notice to the class. Dkt. 103.

1706221.1
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WHEREAS, after sending class notice on or about October 2, 2018, the parties resumed
settlement talks and, after two in-person mediation sessions before the Hon. Wayne Andersen
(ret.) and multiple emails and telephone calls, they reached a Settlement Agreement? that has
been filed on the Court’s docket.

WHEREAS, this Settlement Agreement is intended by the parties to fully, finally, and
forever resolve, discharge and settle the Released Claims, as defined in the Settlement
Agreement, upon and subject to the terms and conditions therein.

WHEREAS, the parties agree that the Settlement is a negotiated compromise, does not
amount to an admission of liability, and that nothing in the Settlement is admissible in this
Action or any future lawsuit to suggest a litigated class would be appropriately certified or that
the method of providing Notice to the Settlement Class is proper, or to prove any claim on the
merits.

IT ISHEREBY ORDERED AS FOLLOWS:

. PRELIMINARY APPROVAL OF THE CLASS ACTION SETTLEMENT:

1. The Court hereby finds that the Court that will likely be able to approve the
proposed Settlement, as embodied in the Settlement Agreement, as being fair, reasonable and
adequate to the Settlement Class under Rule 23(e)(2) of the Federal Rules of Civil Procedure,
subject to further consideration at the Final Approval Hearing to be conducted as described
below. The proposed Settlement appears to be the product of intensive, thorough, serious,
informed, and non-collusive negotiations overseen by the Hon. Wayne R. Anderson (Ret.); has
no obvious deficiencies; does not improperly grant preferential treatment to the Class
Representatives or segments of the Settlement Class; and appears to be fair, reasonable, and
adequate, such that notice of the Settlement should be directed to the Settlement Class Members,
and a Final Approval Hearing should be set.

2. Accordingly, the Motion is GRANTED.

! Unless stated otherwise, capitalized terms shall have the definitions set forth in the Settlement Agreement
filed herewith.
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1. THE CLASS, CLASS REPRESENTATIVES, AND CLASS COUNSEL

3. “Settlement Class” means, for purposes of this Class Action Settlement only, the
Plaintiffs and all persons listed in Exhibit 1 to the Settlement Agreement.

4. The Plaintiffs’ lead counsel were appointed by the Court on June 25, 2018 (Dkt.
103), have applied for appointment as Settlement Class Counsel, and the proposed Class
Representatives are John Karpilovsky and Jimmie Criollo, Jr., whom the Court appointed Class
Representatives in its June 25, 2018 Order.

1. PRELIMINARY FINDINGS
5. The Court finds that it will likely be able to approve, under Rule 23(e)(2), the

proposed Settlement Class as defined above, consisting of approximately 534,852 individuals
who received one or more non-emergency telephone calls from All Web Leads, Inc., or any party
acting on its behalf.

6. The Court furthermore finds that it will likely be able to certify the Settlement
Class for purposes of judgment on the proposal, because the Settlement Class and Class
Representatives likely meet the numerosity, commonality, typicality, and adequacy requirements
of Rule 23(a)(1)-(4).

7. The Court furthermore finds that certification of a limited fund class is likely
appropriate because prosecuting individual actions by class members would create a risk of
individual adjudications that, as a practical matter, would be dispositive of the interests of the
other members not parties to the individual adjudications or would substantially impair or
impede their ability to protect their interests within the meaning of Rule 23(b)(1)(B).

8. Unless the parties agree or the Court orders otherwise, AWL shall respond to the
discovery requests attached as Exhibits 2 and 3 to the Settlement Agreement by no later than 45
days from entry of this Order. Any responses to the discovery requests in Exhibits 2 and 3
provided prior to the entry of a Final Approval Order shall be afforded all protections set forth in
Federal Rule of Evidence 408, and may not be used for any purpose other than settlement. After

the Final Approval Order is entered, Plaintiffs may use the responses to the discovery requests in
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Exhibit 3 for any purpose whatsoever so long as it is not inconsistent with the terms of this
Settlement Agreement.

V. NOTICE TO CLASS MEMBERS
9. Under Rule 23(c)(2), the Court finds that the content, format, and method of

disseminating Notice, as set forth in the Motion and the supporting Declaration of Kyle Mason,
and the Settlement Agreement, including email notice to all Settlement Class Members, is
appropriate notice, satisfies all requirements provided in Rule 23(c)(2)(A) and due process, and
is reasonable within the meaning of Rule 23(e)(1)(B). The Court hereby approves such notice,
appoints appoint Postlethwaite & Netterville as the Claims Administrator, and directs that such
notice be disseminated in the manner set forth in the proposed Settlement Agreement to
Settlement Class Members under Rule 23(e)(1).

10.  Any member of the Settlement Class who wishes to exclude himself or herself
from the Settlement Class must provide a written Request for Exclusion postmarked by the Opt-
Out Deadline that states his or her full name, address, and intention to be excluded from the
Settlement Class.

11.  Any Settlement Class Member who does not request exclusion from the
Settlement Class may file a written objection with the Court by the Objection Deadline that: (a)
states his or her name, address, and telephone number; (b) states that the objection is made on
the individual’s behalf only; (c) identifies any lawyer who was consulted as to such objection
or this case; (d) states the reasons for his or her Objection; and (e) states whether he or she
intends to appear at the Final Approval Hearing on his or her own behalf or through counsel.
Any documents supporting the Objection must be attached to the Objection. The parties shall
have the right to depose any objector to assess whether the objector has standing or motives that
are inconsistent with the interests of the Settlement Class. The right to object to this Settlement
must be exercised individually by an individual Settlement Class Member, not by the act of

another person acting or purporting to act in a representative capacity.
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V. SCHEDULE AND PROCEDURES FOR DISSEMINATNIG NOTICE, FILING
CLAIMS, REQUESTING EXCLUSION FROM THE CLASS, FILING
OBJECTIONS TO THE CLASS ACTION SETTLEMENT, AND FILING THE
MOTION FOR FINAL APPROVAL

Proposed Date Court Adopted Date | Event
(if altered)
, 2019 , 2019 Objection and Opt-Out Deadline

, 2019 , 2019 Claim Filing Deadline

, 2019 , 2019 Motion for Final Approval and
Approval of Attorneys’ Fees and
Expenses filed

, 2019 , 2019 Final Approval Hearing

VI. EINAL APPROVAL HEARING

12.  The Final Approval Hearing shall take place on ,2019at __ :00a.m. at
the United States District Court for the Northern District of Illinois, Eastern Division, Everett
McKinley Dirksen United States Courthouse, 219 South Dearborn Street, Chicago, IL 60604
before the Honorable Harry D. Leinenweber, for the following purposes: (a) to determine
whether the proposed Settlement is fair, reasonable, and adequate, and should be finally
approved by the Court, (b) to determine whether an order and final judgment should be entered
dismissing the Released Claims with prejudice; (c¢) to determine whether Class Counsel’s motion
for an award of attorneys’ fees and reimbursement of litigation expenses (including a incentive
payments to the Class Representatives) should be approved; and (d) to consider any other matters
that properly may be brought before the Court in connection with the Settlement and the notice

program.
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VIl. OTHER PROVISIONS

13.  Class Counsel are hereby appointed as Settlement Class Counsel under rule
23(9)(3). Settlement Class Counsel and AWL are authorized to take, without further Court
approval, all necessary and appropriate steps to implement the Settlement, including the
approved notice program.

14.  The Parties are given leave to file under seal sufficient, reasonably-accessible,
financial information to establish the appropriateness of a limited fund class action under Rule
23(b)(1)(B) of the Federal Rules of Civil Procedure.

15.  The deadlines set forth in this Preliminary Approval Order, including, but not
limited to, adjourning the Final Approval Hearing, may be extended by Order of the Court, for
good cause shown, without further notice to the Class Members, except that notice of any such
extensions shall be included on the Settlement Website. The Court may approve the proposed
Settlement with such modifications as Plaintiffs and Defendant may agree to, if appropriate,
without further notice to the Settlement Class provided that notice of any such modifications
shall be included on the Settlement Website. Class Members should check the Settlement
Website regularly for updates and further details regarding extensions of these deadlines.
Requests for Exclusion and Objections must meet the deadlines and follow the requirements set
forth in the approved notice in order to be valid.

16.  Settlement Class Counsel and AWL’s counsel are hereby authorized to use all
reasonable procedures in connection with approval and administration of the Settlement that are
not materially inconsistent with the Preliminary Approval Order or the Settlement, including
making, without further approval of the Court, minor changes to the form or content of the Class
Notice that the parties jointly agree are reasonable or necessary.

17. Settlement Class Members are preliminarily enjoined from bringing any new
alleged class actions asserting any Released Claim or attempting to amend an existing action to

assert any Released Claim.
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18.  The Court shall maintain continuing jurisdiction over these proceedings for the

benefit of the Settlement Class as defined in this Order.

IT IS SO ORDERED.

DATED:

THE HONORABLE HARRY D. LEINENWEBER
UNITED STATES DISTRICT JUDGE
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